
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



•V¥V»W'W * 



w^VgW 



"•^•^Hu^gW 



v^Vvvv* 









i^l'Sf'-S*?' 



yww^'^^ 



'"v-'^^V^ 






'iJ^^aK 



^^'ww^ .^wV*ww-W 



i«»ws.::;i*'*«^''^ 



'w^^- ^-V\^'' 












itf^ttli" 



-^::!:v^;"'^' 



Avv^www»^*vc;:vi; 



-wgi|/gk 






■"^""vvg^rv^wV 



'%vV*wVW*NWw^v*^V^Wwv^' 



-^^tf^oVy-w^OO^i 






»*»^W- 



■,v **V' 



^^^w.v' 



'.^V^WV^' V'^vv" 



m NASSAO SI ^ ^ 



^4 

•* I 




f . ^ 



J.t,, 



,»^.A— .^ _'.^„, 



-aiQLJKiA_Jl.iJiA.- 



m HASSAW w -^ ^ 




f . ^ 



;'•:• -^^h. 



™^ ';-?j 



QUEBEC LAW REPORTS. 



RAPPORTS JUDICIAIRES 

DE QUEBEC. 



-^rCXL^ III- — 187^. 



Published by the Bar of the 
Province of Quebec, Section 
of the District of Quebec. 



Publie par le Barreau de la 
Province de Quebec, Section 
du District de Quebec, 



atotnmtttcr : 

J. Malouiit, Q. C, I D. A. Ross, Q. C, 
J. Dunbar, Q C, | D. J. Montambault. 



R. J. BRiU>LVT ; J. E. Larub, LIkB. 



PRINTED BY DAWSON & CO,, 

1877. 



TABLE OF (X)NTENTS. 



PAOK 

Inidex to Cases. .« • »...•• iii 

NameB of Cases cited in this Volume t 

Report of Ca.«es..,..,.. • 1—384 

Index to Prinoipal Matters in Reports,... •••••• 386 



INDEX 

TO CASES REPORTED IN THE THIRD VOLUME 



or THE 



QUEBEC LAW REPORTS 



FAGB 

Anderveo t. Brnsgaard •«..•.- - 287 

AodenoD t. Santorn -•' 206 

Arober t. Lortie..^ - -•...- 169 

Barbeau t. Larochelle, and Scott, Petitioner ..•••« • - 31 

Barbeao t. Larochelle et aL - 187 

Bell and Riekaby ^ ^ 243 

BerigeTin t. Vermilion - 134 

Blooin T. Langelier, and Langelier, Oppoeant ». 272 

Borlare t. Su Lawrence Steam Navigation Company .•.— ...^ ..•••• 329 

Boadrtan et Salte ^ 33S 

Badden and Knigbt, kaqualiU • ^ 273 

Caroo «f ah ▼. Gloutier. •• ••i 230 

Carrier ei al, r. Lea Cui^, eta, de N. D. tie la Viotoire tt al •••... 27 

Carter t. Breakey ei a/. ^ ^ 113 

Chinie T. Canada Steel Co ^- « 1 

Connolly t. Proyineial Instxranoe Co ^ ■. 6 

Corporation de Tingwick et La Compagoie du Grand Tronc 11] 

Cot6 ▼. Jacob, et Jacob, Oppoeant ^ »«..••.•.• 5 

Coi6t. WatsoD - 167 

Crehen ▼. Hagerty 322 

Danjoii and Marqnis...* •••mm*..; 336 

Denis t« Poitms •'. •••••• 162 

Doogkis T. Douglas and lie Seroinaire de Quebec, Peiitioiiers 197 

Eliza Keitb (The) and The Langsbaw 143 

Bmond t. Gaothier 360 

Bxparte Pieet, Petitioner for Certiorari ....^ -. 102 

Fillet T. Fournier 334 

Frank (The) 193 

Fuchs ▼. L6gar^. 11 

Oaroeau ▼. Niagara Mutaal Insurance Co..m..m .% * 337 

GauthierT. Callagban. ..•••^.•.•m...... 384 

Ganvreao t. Longoburdi »...m. 195 

Gelinae tt al^ Insolvents, and Drew, Contesting m*«. ...... •....•• 361 

Germain ▼. LaoourPiere 271 

Grand Trunk Railway Co. ami Godbout 346 

Grenier v. Potbier , ^ 377 



IV INDE^ TO CASES REPORTED. 

PAOC 

Hamel v, Laliberic 242 

Hamele^a^ and Panel 173 

Hamilton v. Beauchesne «... T5 

Hart and Corporation of MiRM-qiioi 170 

Hearn v. McQolrick 368 

Hearn and Molony 339 

Holton and Aikin?* 2b9 

Holton ▼. Andrews et al s • 19 

Kelly ▼. Corporation of the City of Que!»er 379 

Kennedy v. McKinnon 368 

Landry et Th^berge • 202 

Langelier v. Laroclie ^ 239 

Lewis et al. v. Levis and KenneUec Riilwuy Co 372 

Listen Electorales de Kamnuraskri ,••.•• ^ 308 

Maguire v. Rockett 347 

Ma»8e V. Cot6 322 

McQreevy v. Gingras, and Cote, Intervening 1S6 

Meunier et al, v. 'Corporation dn ComtS de Lcvi^ et al 345 

Moltiny V. FitzgeraM , 381 

Horgan & Sons* In re....- , 376 

Neault ▼. St. Cyr ; 147 

New York Life Inniirance Co. v. Parent 163 

New York Life Insurance Co. w TailK>t. .•.••«•••.. ^ 168 

Nornmnlon (Tlie) - 303 

O'Farrell V. Brassard et al 33 

Pacaud and Hu?<ton , ^. • , 214 

Pelletier v. Bernier ..« 94 

Pelleiier v. Ciiass^, et Ca-tonguay. Opposam. ^ 6S 

Philibert ▼• Lacerte ^ 1.5S 

Planiondon v. Lefehvre 288 

Pouliot et al, v, Fraper, et Fraser et at,^ OppoxanUi 349 

Procureur General pro Regina v. Coi6 ...^ 236 

Reg. r. Bourasfia .,,, 359 

*' V. Corporation of St. Saureur, 2^8 

<» ▼. Feore „>, ,.,.^ 219 

•' V. Hull ^ L36 

Reid V. Laroclielle e(^al. ^ , 98 

Rochette, Incolvent, and Louis* et aL, Claimants ••..• 9T 

Ro^a (The) and The Ranger..... 21 

Shortis V. Normand ^.,. 382 

St. Cyr V. Miilette 309 

Thibaudeau et aU ▼. Perrauk, et Lagorgendidre, Opposani 71 

Thwaites ▼. Coulthurst et at 104 

Touclietle v. Roy „ 260 

Ursulines des Trois Rivieres ▼. Coin. d'Ecoles de la Riviere du LoupM..*.*., ...«•« 323 

V6zina et al, v. Cote ..^.•...•. 32 

Wagner v. L*Hostie et al •• : 378 

Wood ▼. The Queen ..•.•..•,^»-.., IT 



A TABLE 



NAMES OP CASES CITED IN THIS VOLUMR 



PAOB 
NA3IB OF OABB OltED' WHBRB BBPOKTBD QF YOi;. 

AM T. h^ n L. R. . P.. H7I 320 

JEtna Fil^ IriKurHnce Co. v. Tyltr U Wt-n.!. (X. Y.) H., 3^5 338 

^tna Lift lii-urMnC' C.». v. Bnnlu iO L. C. J., 28iJ 378 

AlfreiJ, Tli^ : H W. Ro».. U^ 30j5 

Alien V, Osmt. ......:T0 Q. B. U. C 165 36^ 

Alma, Tiff........ , .2SiuartL.n. A. R. 166...... 26, 145 

AiiioB T. Ti'mvierey ....: ^ 8 M. & W., 805 106 

Appollon, The y Wheat., 362 194 

AtabUn, 'Tiie • 2 Siiiurt L. C. A. R., T2 26, 146 

Armstrong T. RalMen..... » L. C. J., 16... 73 

Arthur t; Brown 3'Ch. Chan. Rep.. 466 „ 17 

Attorney 'General v. Twyne .1 Smith's Lea«ling Caoes , 250 

Banqoe /acqufH Cartier v. Ogilvie ,..: .12 «L. C. J,, 309 , 254 

Barbour et a1. v. FHircbiM... ...6 L. C. R.. 113 i&f 

Bateinan'v. Pinder , H Q. B.. 674.... ; 14 

Beauficld' w a1. v. Wbteler 6 L. C. J., 46. J9l 

Beaoheu >. Lii*1ater ;. 13 L, C. R., 406 .../ 287 

Bell V. Arntnn. 20 L. C. J., 281 378 

Berry T.«ay 13 L. C. Et., 3 287 

Berthelotv. Guy 8 L. C. R., 299 68 

Bessette V. La Banque tin Peuple. • IM 

Black Prince, The Lush, 668...... .305 

Birch T. Det«yj«ter 4 Campb., 385.. 8 

Biffhop of St* Oavid^s caae Ld. Raym., 545 '. 4tf 

BottomleyT.'LQraley.. ......; « 16 L. C. J., 213 1 107 

Bouiiria y. "McLean .....v • 71 

BourasM V. La<iame • , • 197 

Bourgouin v. M. N. C. Railway Go... 19 L. C. J., 67.... 11^ 

Bray t. Ketrte *. 1 Allen, 8 ^. 107 

Brown v. Pazton ;. ^ ' 250 

Buggin r. Bennett 4 Burr., 2037 ^ 

Buxton r. N. E. Rattway €o ; L. R., 3 Q. B., 549 ' 331 

€a1dwell ▼• Oassady v.......; 8 Gowen, 271 159 

OaTTollcasei ; 2 Ch. Chan. Rep., 306 J7 

Chsrobly and St. L. R. t. Russell 6 L. C. R., 477.... • 3^1 

€lbappel T. Comfort.- « 10 C. B. N. S., 803 UO 

Olaicnce/Tte .3 W. Rob., 285. Z^ 

<Sfeark T. N«w*Bng1and fire Insurance Co 6 Cusb. (Mass.) Rep., 342...'.. 337 



Ti NAMES OF CA6BS CITSD IN THIS YOLUMir. 

PAGV 
HAMX OF OABM OBEDm WHBXB KKPORnD. W TOI^ 

Comming et al. v. Smith et al ».^ - '. - 260 

Cominff T* Munro ••••••••••••••••••••••— ••••••••••••5 T. U*. o7...«« •.••••«• 190- 

Corporation ol St. LasMre ▼. A«i4 ^ 3 *^ 

j3aoci8ta lo rtf ••••■•••••■••••••«••>••••••••■■••••••••••••••••••••■•••••••************* ********* «A # 

Datid V. Gagnun ^...^^^^.U 1-C. R- IIO,.^^^ ^. ITS 

Delegal v. Naylor 7 Kin^.. 480 193 

Delery OoM Mining Co. v. Breakey ..••• 341 

Dubois w. Corporation of Acton Vale 2 Rev. Leg . 5t)ft • 32S 

Dupre V. Hamilton .v 121 

Eautem Townf^hip Bank ▼. Pacaul 17 L. C.R., 126 382 

Edwards ▼. Hariem.*.**,...— *..•.• 2 J. R., 687 ••• 25C 

Elizabeth. The-... ^ 2 Do*!., 403 307 

Elliot w. Pieraob.. I Petcr'p Dig., 340 ^ 46 

Emerson t. Brown.......*.**....«.»«...»...*«...*....F. H. Dig.i S9i4... •••.» 344 

Eeinhart t. McQaillan 6 L. C. R.. 29T 

Evanturel v. Duquet •• 128 

Ezparte Devlin 7 L. C. J., 20 ^ 68 

Fozley, in re Nurse L. R., 3 Chy^ 316.... 260 

Groom ••••^•••••••••••••••.•■•••.••.••••••••3 M. s A.^ 167 .•..•...•••••>••••• 101 

Hotchins et al...... .Rev* Crit., 171 ....•••.•••••• 363 

Neilson Stuart's Rep., 173 121 

Patton....*........M..MM...*....M... •«•••••• •.••••..••••.•.•••..•.»•••••••• 121 

u suome. a. .................. •.....•.•••■...•...•.••..•....••..••..•.^ ••.«•• *..«..«•» i*v 

Faadcrmani In re............... ....! Deo., 666 227 

Fentoo t. €k>udry.... ...•.•.••»•••..••.•••....•.•. ••..2 Camp.. 656....* •••..«..••• 169 

Fenuor ▼. Dornigton .^.... 20 Elz., 222......................» 228 

Ferres t. Rutherford 9 L» C. J., 102. ......••••••m 287 

Francis t. Cockrell .........l...........^ L. R., 6 Q. R., 184 331 

Free ▼• Bnrg07ne...................M.M.............6 B. ft C.^ 765..i. .•••.. ...•.....« 42 

Gallin v. Lond. and N. W. Railway Co.....«...24 L. J. C. P., 209 331 

Garret et al., In re 28 Q. B. U. C, 266 , 363 

tjMLu ▼ reau ▼. v^arj^. .......•..•...•••••.■•.•.«.«........«■««.•••.«.«.••#.••. «•■•■•««•.•■....•. «sov 

Gazelle, The ..— .« 3 Notes of Cases, 32 /. 306 

ucoi^e T. •vOnef... ••.«•.••••••.•••....••..••■••■....•»••. ....a. ..••..•.......•.»... ■»••.••■■« xaX 

Germany, The 2 L. C. Ada R., 168 146 

Glen| In re. •...•......•.•(...•...•...•.■•.. .....••..•••Li. R., 2 Cb. App*, 670.. ........ 363 

Godin ▼. McConnel] 13 L. C.R., 466 287 

Grace ▼. Crawford a. , 3 Rev. Leg., 447 287 

Great Western Railway Co. ▼. Blake ..7 H. k N., 987 331 

Grey v. Todd.....................*...... 2 Rer. de Jur., 67 6€ 

Groeowelt v. Burwell .«.•••« - .• 63 

Hall ▼• Mayor of Swansea ^..t... 328 

Hargreaves ▼• Hopper ..•..•••33 L. T. N. S., 630 316 

Hasseti ▼• Payne ••••—•..—....•• Cro. Elz., 266 229 

Mebey 1 be... •••..•.•....•••••«•••••. a. ..••.•.••M..«..t6 Notes of Cases, 182..a***#^.« 306 

Herrick y. Sixby I.......8 L. C.^ J., 324 6T, 20O 

Hibernian, The .«..•.,......•••»— •..i....L. R., 4 P. C. App., 611 ••••- 146 

Higgins ▼. Manning « 6 Practice Rep— ...— - - 18 

Hill T. Yates —•••••«...•••.• 12 East, 229 •^•.. 226 



NAKE8 OF CASES CITED IN THIS VOLUME. . TU 

VAMB OF OABB CXTBO. WBBU BBPOBTBD, OF YOL . 

Ireland v. H«nr> 20 L. i\ J.. H27 19 f 

James, 1 be 10 M.iore, P. C. C. 16-' 144 

Jodoin w. DofreHiie ^ 3 L. C. R.. IStf 174 

wObn ▼• BBIO D««««»««aa»*aa««»«a«*«a««««»««««*«««a««««Bl«* **•$ V \Jm M»t •' 1 1 aaaaaaaaaaaava Owl 

Jones T. SUnMfa-l an I Saeifurd KaiUay C0...8 MtHin*, P. i\ Ke(»., 812.....* 112 

Jnlien v. Julien • • ,,;m—^»m,mm,,mm0»»»*mmp;,0* 372 

Kenriie, In re Mary Tbfrri^e Can. La J., 96 (IM70).....«..^ 139 

Kilkcnnj Railway Cci., Ttie 6 Excb. Rep •— •-...••..•••.••^ 18 

Kilkenny R-iilwHy C<>a v. FifUl'n — aaa-a.*..** 43 

Kirkpatrick v. Stainer a« 22 Wen<iell, 244.aa— .•••—•••- 108 

L&^Midie V. Trodeau 8 L. C. R., 155 ^.^ 67, 200 

Lambert v. Foitier et al • .«••••.... —•—»..—••••.....- 230 

LeCaox v. E«ien ••••.•••••.•••••• Duuje*« 620*— •—• — 42 

Leprobon ▼. Corporation ol Muntreal 2 La C. B., 180 •« 326 

Levin Lank, Tlie 10 Moore, P. C. C., 224.. a...^ 194 

Longford caM 2 O'M. k H., 16 81 

Madonna dMdra, Tbe — • 1 Dod., 39..a..a«a...a....aaaaaa.a- 287 

Maneheater, Tbe 1 W. Rob., 62..a.. - 24 

Martin t. Great Northern Railway Co 24 L. J. C. P., 209 ...a.....—— 331 

Maonsell ▼• Masoarene ;. 5 T. R., 87...aaaa.......— aaaaa— 193 

McDonald t. Qatnn 4 L. C. R., 457. aaaaaaa.. —-.••• 311 

McDonald et al. v. Seymour - 4 L. C* R., 356.— ..«•.•— «•••- 341 

McDuwd, InreHagb • - 8 Jobnaon, 329..aa— •..••a..a.a. 137 

McFarlane ▼• Leclaire •« 15 Moor#, P. C. C*, 181....... 251 

Melan^on v. Hamilton 16 La C. J., 67 .a.a...aa. 201, 69 

Hellish V. Simeon 2 H. B., 378 a...«. 193 

a&lian| X neaaaaaaaaa*... a. aaaaa... a. ..••••••••••■.•..•. .1 AittSUa OOo aaaaaaaaaAcaaaaaaaaaaa** A^a 

MOlOny Va Uearn •a«aaaaaaaa...a...aa.aa«...8a«a»aa«aa3 Q« L. R«| 339* •••••••. iaaaaaaa*« 384 

MoriO ▼• MeUniera ••aaaaaaaaa.a*...aaaaa..^.*a..*aaaaaLa Ca L« J., I4.«aaaaaa««aa«aaaa*«« 378 

Moriasette Va Larae ^ .2 Q. L. Raa.aa.— ••••••a— ••••••.• 166 

alOrSC Va AffptBtiy»»»mmm»»m»*mm«'m»0m»»m»mmmm»a»m99*m»—»mm»m*9m»0»»»mm«»»»»*»»»»»mf—mmm— %9 

MunrO T. LalOnde 13 L. C. J., 128aa.aaaaa>..aaaaa.« 87 

Murray v. WheatOn ..aaca— ,^2 WbeatOO| 341 ...aaaaaaaaaaaaaa., 107 

Moscbamp V. LanOa k Pres. JunOa Rwya Coa.8 M. &• W., 421* - 331 

iM^ptOna, X ne»aaaaaaa*«aa«*»«aaaaa.a«aaaa.aaaaaa«*aaa.al XlOd.y 4D9 aaaaaaaafaaaaaaaaaavacaa '^ 

Newcastle M. Coa Ta Red River Ra Co Rob. Lonistana Rep., 146.aa... 108 

New Jersey, Tbe .••-«aaaaa..2 Prit., 704, note a.a««.aaa.« 194 

Norman ▼. BeaumonU Willes, 484 226 

North Victoria Election case 10 Can. La J«, 288aa.aaa..a.aa.aa 311 

O'Brien w. Brown • — 264 

* araOIS Va Allaire ••••*m»«w»a»»»90m*»am»»0»»0»m»»m0»a Li* La Ra, I94aaaaaaaaaaaaa..aaa« O© 

Patez V. Klein.. -..-,^^ 13 L. C. R., 436 — aa.aa 287 

Pattenaude Ta Lap1ante......M...aa. m.m.I L* C. Ja, 106«.Ma.a .«•.• 370 

Pelletier w. Cha8s6 3 Q. L. R., 65 .aaaao............. 199 

XrnlllipS Ta l!lOSellaa«aaaaaaaa.a»aaaa..a...*M..M..aaa.I^. Ua l^lg«, 6913......M»».«M.a« 34v 

Pollard Y. Hemes.. .................3 B. k P., 335, 378.a.a......a.a. 193 

'' *^Oe et ai. T. M.9TCWT»9»»—t»»»»»— — ••»•»»»•••••* am»mmm»m»—*»»»m»9»»9»»»mm»»»f ••••••• SfO 

Banger, The«M.M...a.aaa..M««Maa M..M.aaaa.3 Q. L. R», 21.. I4ft 

*^8* ^* ^''•^••••.•.•♦•.•.•..•.•..♦.♦....•••••••••.•aaa4 B. S S«| 916aa.a»...aaaaa»« taat*. 103 



ilfi NAMES OF CASES CITED IN THIS VOLUME. 

PAGE 
NAME OP OASR CITKD. WHERE REPORTED. OP VOL.. 

Mfg. T. ClArk, IfiVe Race ....'. t El. & B.. 1<> '. Ut 

CoV'poralion of Souifi 1:^ N\ (\ (\ P. Kf| ,, lA-*....^ :85 

HftVi^e. Tn iV R.rforl 1 KK A Kl.. 72:{ * V^[ 

MHnl«lolon..V. , , DearflfV Crown Cases Io9,... 1:^ 

MMriin 6 C. & K.. U/Sfi 2:7 

MMlor I i)eMr»*ley, 4i'' 220. 

Millr* IT N. C. C. P. Hn .. ii54 285" 

Welch.... 2 C. & K., y:3 .,.,..^ 228 

Renand v. Arcan.l..... 14 L. C, J.. 102 3T0 

Renftad t. Hooil 12 L. C. J ^ M 

RemlleHham v. Hauami ^ 9 L, h. C. I*.. 2.*>« .H15 

Rei-v. Alergele (FiiIikK) 5 A**. & E., 795 .' 103 

Bahic ol England • - ...^ 125 

CbillaP : .Ri,b. Di/., 74 -... 103 

Greenriin 4 Ad. & E)., 640 1 136 

MhfhorHl I WiUoii. 2H3.. ....^, 121 

Nellierlonjr ..2 B. k Aid., lY9 ...* 2Hl 

Oxfohdshire 4 »• & C, 194 285 

Prei^on .2 Lefr» C. C, l9H 2?<5 

Tmnait.i' 5 B, & C, ioY..; .'. 225 

PriiJfe ▼. BokeV .ft L, C. R., 3o6..... 161 

Richer ▼. Voy^i- 5 Moore's Rep., 461 ..*. 378 

Rixon ▼. Efr.erJ L. R., H C. P./56i 363 

Robmson v. Arwell .7 L. C. J., 4H .* 287 

Ro8.«ell V. BarH Barne-, 456 .*. 226 

Ryland t. OgHvfe TO L. tJ. J., 2tJ0... * 2«7 

SaWas ▼. Beffopr^ • 250 

Schwalbe, IVp , S*il»>y, Adm.R., T521 24 

Sewell ▼. PwrauU ; ^ ^ ' 120 

ShaVples ▼. Kwa 17 L. V, R., 39 .* .• 287 

Sierbert v. SpocrtiW.... ...I'M. AW., 718 ••...•....... " 250 

Smith V. Day ;. .7 Ch. 'Chan. Rep., *46B IT 

Stnith ▼. Ji-flWep 15 M. & W., 561..... ' 9 

Spring V. ©ray '. 6 Ma8<5n, 623 : 231 

Slow V. Johhflfe 9 L.'R.C P., 739 Si 1 

Taylor ▼. Brigge ..7 C. AT., 526 8 

Tlertian ▼. M. N. V. Railway 19 L. C. J., '57 116 

Tomlin ▼, DttilOD :L. R.,'SQ. B., 4616 ^' 363 

Trobridge v. MoWftg^ ....:6 L. C. J., 312 107 

CnderwriUT, The .....;...= 146 

Wtfrren t. Shaw ! I'^L.C. J., 309 254 

Wegener v. Smith ...„15 C. B., 286 110 

White V. McCarthy ..............".... S64 

White V. McKenzfe 19 L. C. J., 117 J 311 

Whiinty V. Ctafk .' 9 L. C. R., 329 * 378 

Wilhama v.'Pigott...; .; .P. H. Dfg., '6913 * 344 

Wildes T. RUBsell : .*.... 63 

Woodboaae ▼. Murray L. R., 16 Q. B., 634 250 

Wray y. Tliom Wllltt, 483 c......^ ' 126 



THE 



QUEBEC LAW REPORTS. 



RAPPORTS JUDICIAIRES 

DE QUEBEC. 





COURT OF REVIEW, QUEBEC. 
30th NOVEMBER, 1876. 






Coram Meredith, C.J., Stuart, J., Casault, 


J. 


'S 


CHINIC, 

V. 


Plaintiff; 


i 


THE CANADA STEEL CO., 

AND 


Defendants ; 




THE CANADA STEEL CO., 

AVD 


OpposantB; 




LLOYD, 


Contesting. 



Held : — That sabrogation cannot be allowed under article 1156 of the Civil Code, 
unless it appears that the person who claims the subrogation paid the debt 
in relation to which he claims such aubrogation. 

QucFre.— Can a tacit subrogation be claimed under a deed which in 
express terms discharges the privilege with respect to which the subrogation 
is claimed— the hypothec having been discharged in the Registry Office? 

Mkredith, C.J. — In this case certain real estate belonging to 
the defendants, the Canada Steel Co., has been sold by th9 Sheriff; 
and the same Company, as opposants, now claim from the proceeds 
of the sale, so far as they may suffice, $483.36 and (3016.64, as 
two sums of money paid by them as purchasers of the property to 
creditors who had privileged claims on the said property. 
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chinic It is only reasonable, where a purchaser of property pays a 

Canada steel Co creditor to whom the property is hypothecated, even if the deed be 
silent as to the effect of the payment, that subrogation should take 
place by operation of law. But .it does seem to me difficult to 
understand how a deed expressly discharging a mortgage, and 
causing main lev4e of it to be granted in the books of the Registrar, 
can have the effect of tacitly continuing the same mortgage.* 

Indeed I think that a judgment allowing the privilege of the 
Crown, thus expressly discharged by deed and upon the books of the 
Registrar, to be revived to the prejudice of a duly registered 
hypothecary creditor, would tend to very seriously impair oar 
Registry system, for which the country has paid a very high, bat 
probably not too high a price. 

It is true that the contesting creditor in this case did not obtain 
her hypothec after the discharge of the Crown mortgage ; but she did 
allow her money to remain for several years on the mortgaged 
premises which, as the claim of the Crown had been discharged, 
seemed to afford her ample security. 

As, however, we are all of opinion that the judgment under 
review ought to be confirmed for the reasons assigned by the learned 
Judge by whom it was rendered, it is not necessary for us to decide 
in this case upon the effect of the discharge of the Crown mortgage ; 
but I have thought it right to advert to that question, in order that it 
may not be supposed to have escaped our attention, and in the hope 
that the observation just made may place persons intending to obtain 
subrogations on their guard as to the course to be adopted respecting 
the hypothec of which they propose to have the benefit. 

Judgment confirmed. 

HoU^ Irvine 8f Pembertany for Opposant. 

Gowen Sf Lloyd^ for Contesting Party. 



• V. Toullicr, vol. 7, No. 168, citing arret of 29th of Augt.JiSii ; and 4th vol. 
of Dcmolombc, Traite dcs Contrdts, No. 537, vol. 27, p. 508, and authorities cited j 
7 L. C. R.| pp. 122, 123. 



COUR DE CIRCUIT. 

COUR DE CIRCUIT, QUfiBEC. 

NOVEMBRE, 1876. 

Coram THon. A. Stuabt, J. C. S. 

COTfe, 

V. 

JACOB, 

et 
JACOB, 



Demaodear ; 

D^fendeur ^ 

Opposant. 



JuGi : — Qae le fait qne le gardien appoints h une saieie est miDear D'iovalide pas la 
saisie, si les effets saisis sont demeurSs en la possession da d^fendear, et si 
le gardien est volontaire. 

Le d^fendenr par 9on opposition all6guait que le gardien nomm6 
a la saisie 6tait mineur, et que partant la saisie devait 6tre annul6e. 
II citait: 

Paul Pont, Petils Contrats, No. 838, page 488, ler vol, Joussx 
snr Ordonnance de 1667, art. 15, titre 19, pages 294 et 295, No. 3. 
lOime vol. PoTHiER, Edition Bugnet, page 213, No. 6. 

L^opposant all6guait de plus que le mineur n^6tant pas con- 
traignable par corps ne pouvait 6tre iorc6 de repr6senter les effets 
pour la venta. 

Amyotj pour le demandeur contestant Popposition : — II n'y a pas 
eu d^placement des effets saisis, et le neveu du saisi nomm6 
gardien, et qui a consenti k fitre gardien, est ^^ d^positaire^' dans le 
sens de la section 4 de Particle 560 du Code de Procedure. 

S'il y avait eu d6placement et que le gardien edt 6t6 impos6 
bien que mineur, le d6fendeur aurait droit de se plaindre, car il 
n'aurait plus de garantie que le gardien pourrait 6tre forc6 a 
repr^senter les effets. 

Dans le cas actuel, le dSfendeur n*a aucun int6r6t a son op- 
posilion sur le motif de ^^ minority du gardien." 

II n'y a d'ailleurs pas droit. L'article 581 du Code de Proc6dure 
£numdre les cas oil un d^fendeur pent former opposition. 

L'article 987 du Code Civil dit que Pincapacit6 des mineurs est 
6tablie en leur faveur. Cette incapacit6 n'est pas absolue, mais 
seulement relative. Le mineur seul pent s'en pr6vaIoir et prouver 
16sion, etc. 



6 COUR DE CIRCUIT. 

co!6 Polhier, Proc, Civ., chap. II, art. 5, § 1, page 179 : — Le d6posi- 

Jacob laire 6lant offert et choisi par le saisi, celui-ci n'est pas recevable k 

vouloir rendre I'huissier responsable ni le saisissant des faits da 

d6positaire. 

Dans le cas actuel, sMl y avait int6r6t, le d6fendeur pourrait tout 
au plus demander un s^questre. C. C, 1823. 

1 Pigeau, La Proc. C. du Chat., page 626 : — On voit par lout 
ce que Pon vient de dire, que la loi, en prohibant certaines personnes, 
insolvables, mineurs, iuterdits, etc., envisage I'int6r6t du saisissant et 
des cr6anciers, et celui du saisi : si done celui k qui il importe de 
refuser une personne pour gardien, la pr6sente, l'6tablit ou Paccepte, 
Pgtablissement est valable, parce quMI est libre de penoncer a ce qui 
est de son int6r6t. Ainsi le saisissant pent accepter un enfant da 
saisi, m6me sa femme, quoique non contraignable par corps ; mais 
si un autre cr6ancier faisait saisir ensuite et proposait pour gardien 
une personne qui e&i les qualit6s requises, il aurait la preference. 

1 Pigeau, page 631, r6pond k la question de savoir pour quels 
motifs le saisi pent fairc opposition. 

Dans la cause 874, C. S., pendante, le mfime d^fendedr et 
opposant a demands la nuliit^ de la saisie y pratiqu6e contre lui parce 
qu'un autre gardien que celui en cette cause avait 6t6 nomine. 

Les autoritgs cit6es par I'opposant s^appliquent non au '*d6- 
positaire" mais au gardien forc6. 

La Cour adopta les Tues du demandeur, et d6bouta I'opposition. 

Mackay Sf Turcottey Proc. de TOpposant. * 

G. Amyotf Proc. du Demandeur. 
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No. 729. 

JAMES CONNOLLY 

V. 

THE PROVINCIAL INSURANCE COMPANY. 

Held:— That, although the ambiguoiM terms of a written instrument may be 
explained by parole evidence of a usage, they cannot be explained by parole 
evidence of a conyersation which took place when the contract waa made. 
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Meredith, C. J. — la this case the defendants have pleaded connoiif 
that the words in the policy sued on, " the vessel to go out in tow," rhe provincial 
meant, according to the " usage of trade in the port of Quebec, that '"•"""^•^®' 
(' the said vesseJ should be towed by a tug from Quebec to some 
" point in the River St. Lawrence below the Traverse:" 

The defendants have adduced evidence tending to establish the 
usage upon which they rely ; and the plaintiff now wishes to prove a 
conversation between himself and the agent of the defendants when 
the policy in question was applied for ; the object of proving that 
conversation being to show the meaning which the parties themselves 
aUach to the words, " the vessel to go out in tow." 

The question which I am thus required to decide is not as to 
whether the words in question may be explained by parole evidence, 
because such evidence has already been adduced in this case ; but it 
is as to whether, when the ambiguous words of a contract may be 
explained by usage, they may also be explained by the proof of a 
conversation which took place when the contract was made. 

The question thus raised is not free from difficulty — and, at first 
sight, it would seem reasonable that where a contract is framed in 
words which appear to be doubtful, we should hear the construction 
the parties themselves put upon the words so appearing to be 
doabtful. The question thus raised has never before come before 
rae in so direct a way ; and, as it may be of considerable importance 
in this case, I have examined the authorities relating to it with care. 

There can be no doubt that although parole evidence is not 
admissible to control the meaning of a policy or of any other written 
instrument, yet, that it is admissible, as in cases of other mercantile 
instruments, to explain the language of the policy, with reference to 
the known usage of trade.(l) 

In such cases the parole evidence of usage ^^does not usurp the 
" authority of the written instrument, it is still the instrument which 
" operates" — the oral evidence does no more than assist its operation, 
by assigning a definite meaning to terms susceptible of such 
explanation.(2) 

Starkie speaks of usage and custom as the legitimate interpreters 
of mercantile instruments,(3) and Baron Platt speaks of such 
evidence as ^' nothing more or less than translating the contract."(4) 

(1) Angell on Insurance, No. 23. 

(2) Chitty on Contracts, Ed. of 1871, p. 103. 

(3) Starkie on Ev., Ed. of 1834, vol. 2, p. 565. 

(4) 15 M. & W., 746. 
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Connolly But the principles which justify the admission of proof of usage, 

The Pi^Tinoiai (o explain the doubtful words of a contract, have no tendency to 

Insurance Co. ,.-, ... r.i - -i i 

justify the admitting of evidence. as to conversations said to have 
occurred when the contract was made. 

One of the objections to such evidence is that, even if strictly 
true, it really tends to substitute words which the parties did not think 
fit to embody in their contract — for those of the contract ; whereas the 
object of the law is to prevent ^^ the admission of any other evidence 
^' of the language employed by the parties in making the contract, 
'^ than that which is furnished by the writing itself."(l) But the 
great objection to such evidence is, that it tends to substitute the 
memory, or pretended memory, of witnesses for the contract by 
which both parties agreed to be bound. 

It is nevertheless true that, although I have not been able to find 
a single English case in which such evidence was sanctioned by the 
Court in Banc, yet, that it may be said to have been admitted on 
three occasions by very distinguished Judges. 

The first of these oases is Birch v. Depepsier (A. D. 1816),(2) in 
which Ch. J. GiBBS is reported to have said,, with reference to the 
word ^^ privilege" which had disputed meaning in the contract before 
him: ^Mf indifferent witnesses may be called to explain what is 
^* understood by ^^ pHvilege^^^ may we not hear the construction pat 
^^ upon the word by the parties themselves before the agreement was 
" entered into." 

It may be observed that this was merely a ruling at nisi prius — 
and Mr. Taylor after citing it, and two American cases, observes : 
** The principle of these cases is not very clear, and no great weight 
should in prudence be attached to them." In support of which 
opinion he refers to Smith v. Jeffreys^ to which I hereafter propose to 
allude. 

The second of the three cases already mentioned is Taylor v. 
Brig8 (A. D. 1826).(3) In that case the difficulty was as to the 
meaning of the word '^ Bales" in a charter party. It appears that 
the broker, through whom the charter party was entered into, gave 
evidence of what was said at the time. It is not stated whether the 
evidence so given was objected to or not. But Ch. Justice Abbott 
in bis charge to the jury observed : ^'The broker has given evidence 



(1) I Greenleafy No. 277. 

(2) Birch v. Depeyster, 4 Campbelly 385. 

(3) 7th C. & P., 525. 
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^< of some thing that waa said at the time ; bat I think that if there be connoiiy 
" a written instrument, signed by the parties, and that a particular The Provincial 

. • - . MI . . /• * . . . . Fnsnraiice Co. 

" construction of it will much benefit one party and injure the other, 
'^ that sort of evidence is of too dangerous a nature to be relied on, 
^ and the question that I shall leave to the jury is : What was 
" meant by the term '' bales'' ?" 

The third of the three cases to which I have referred is SmUh v. 
Jeffries (A. D. 1846) (1) In that case the plaintiff had agreed to 
sell to the defendant 60 tons of *^ ware'' potatoes, at £5 a ton. 

The parole evidence showed that there were three qualities of 
potatoes known in the neighbourhood where the contract was made, 
namely, "Wares," "Middlings," and "Chats," of which the 
" Wares" were the largest and best ; the best kind of wares being 
known as " Regent's Wares ;*' the inferior, as " Sydney Wares." 

The plaintiff, notwithstanding an objection by defendant, was 
allowed by Ch. Justice Demmam to prove by witnesses that be had tn 
fad contracted for " Regent's Wares." But, on a motion for a new 
trial, the ruling of the full Court, composed of Ch. Baron Pollock, 
and Barons Aldkrson, Rolfs and Plait, was in these few but 
emphatic words : " We think it clear that, in this case, the evidence 
"ought not to have been received. It went to vary and limit the 
" written contract between the parties" ; and a new trial was ordered. 

We thus see that the judgment in the first of the three cases in 
which evidence such as that now tendered by the plaint ifi* was 
admitted, is condemned by Taylor : that in the second case the 
evidence was rejected by the distinguished Judge who at first 
received it, namely. Chief Justice Abbott — and, in the third case, 
that in consequence of its having been received, the full Court 
ordered a new trial ; and it does seem to me that the last two 
decisions being, as they appear to me, in accordance with the well 
established principles of law on this subject, and remaining, as I 
believe they do, undisturbed to the present time, ought to be considered 
as settling the rule against the admission of soch evidence. 

I may add that Taylor at No. 1062 gives a great number of oases 
m which evidence of usage was admitted as explaining mercantile 
contracts. I have looked into the reports of seventeen of these 
ca8e8,(2) being all of them within my reach at present, and I find 

(1) Smith y. JeiFries, 15 M. & W., 561. 

(2) 6 Ad. ft El., 153 5 6 Ad. A El., 386 5 5 Ad. 4 El., 302 5 3 Barn, ft Ad., 
7»85 15 M. ft W., 737 J I E»Pm 1865 3 Esp., iai5 7 M. ft Gr., 7*95 8 Scott, 
N. B., 477 } 7 Taunton, 1645 a C. B., 41a 1 '4 C. B., 385 a Salk, 4^3 > « C. ft P., 
S»5 i I M. ft W., 343 i I Q. B., 4*45 a M. ft Rob., 85. 
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coiinouy that io only one of them was evidence addoced of any conversation 
The PioTineiai that took plac6 at the time of the making of the oqptract, and that is 
the case of Taylor v. Brigs^ in which Ch. Justice AbbotT| who 
received tlie evidence, afterwards rejected it. 

I have not failed to consider the Ohio case referred to by the 
plaintiffs, in which, upon a policy in favor of E. B. Executrix, 
evidence of the conversation of the assured's agent with the under- 
writer in relation to the beneficiaries of the policy is said to have 
been held admissible, with a view to the reformation or interpretation 
of the contract. It does not appear whether the defendants had or 
had not an interest in opposing the adduction of such evidence ; but 
if they had, the decision, I must say, would appear to me to be 
wrong in principle and opposed to the authorities already referred 
to, and more particularly to the ruling of Chief Justice Abbott in 
Taptor V, Brigs^ and to the unanimous judgment of the Court of 
Exchequer in Smith v. Jeffries. 

To resume — if, in the present case, the defendants suceed in 
showing that the words, ^^ the vessel to go out in tow,*' have, by the 
known usage of trade, acquired an appropriate 'sense so well settled 
that persons engaged .in trade must be considered as contracting in 
reference to it,(l) then the conditions relied on by the defendants 
must be deemed certain and definite for all legal purposes, and the 
defendants will have the full benefit of it. If, on the contrary, the 
defendants fail to make the proof just mentioned, then the words 
upon which they rely can afford them no protection. 

But in neither case would we be justified in entering into an 
enquiry— furf as to what the parties s(M and did enter into their 
contract — but as to what they may have said, but certainly did not 
think fit to enter into their contract. 

For these reasons, I am of opinion that the plaintiff has not a 
right by parole evidence to prove the alleged conversation between 
him and the agent of the insurers at the time of the application for 
the policy now sued on« 

Andrews^ Q. C7., for Plaintiff. 
Holtf Q.O.'j for Defendants. 



(1) Angcil on In., Not. as and a6, pp. 59, €%, £d. of 185^ 
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COUR DB CIRCUIT, QUftBEC. 

NOVEMBRB, 1876. 
Ckyrom Gasatjlt, J. 

FUCHS, 

Demandenr ; 
y. 

LEGAR^f 

D6fendear. 

Juoft:— Qae la prescripiioii or66e par lea articles 2260 et 2267 dti Code Ciyil ii'6tant 
pas sealement uoe prSsooipiioD de paiemeDt roais uoe d6oh6aaoe oontre k 
crSancier retardataire, et Staot ane pr6somption/tim ei de jure de reitino* 
tion de la dette, elle n^adinet pas de preave coDtraire, et ds peat 6tra 
infirnide par la delation da sermeot d^cisoire. 

Mais daos les affaires commerciales oii la somne oa valear dont il s'agit 
n'ezc^e pas $50, od peut d6fSrer le serment k la partie qai oppose la 
prescription sur I'eiistence d*ane promesee on reooQoaissaoce yerbale ou 
d'aatre iDterruption oa reDonciatioD qui ne lai permet pas de Piayoqaer. 

Aliier oil la somme ou valear excdde $50. 

Per curiam: — Le demandear, marchand'^tailleary poursait le 
d^fendear poor $78.75, balance d'aa comple poar habillements 
▼endus ea 1854-55, et pour laqaelle le d6fendear lai a, ie ler Mai 
1867, donD6 son billet promissoire It an roois. L'aotion est fond6e 
snr le compte et but le billet, et all^goe ane reconnaissance sp6oiale 
vers le ler Aoiit 1873, et k diverses reprises depuis, jas(|a'& la date 
de Paction, prise le 13 da mftme mois d'Aoiit. Le d6fendear a 
plaid6 prescription, et le demandear lui a d6f6r6 le serment dicisoire. 
La dette est comraerciale. Le billet qai est sabsfiqaent k la miss 
en force da Code, a fait revivre la dette originaire qui 6tait prescrite, 
mais la prescription a reoommencSe k coarir de l'6ch6anoe da billet 
et contre la dette originaire et centre celle qa'il a cr66e lai-mSme. 
(C. C. 2264.) Cette prescription 6tait4 avant le Code, ane pr^somption 
absolae de paiement et d^exiinction de la dette qaant anx billets, 
(12 v., c. 22, s. 31 ; S. R. B. C, c. 64, b. 31,) et poar les aatres dettes 
commerciales, qai n'6taient pas coDstat6es par actes aathentiqnes et 
qui n^avaient pas 6t6 reconnaes dans an 6crit sign6 par le d6bitear, 
ane negation de toat droit d'action. (II est oiseax pour le cas qai 
nous oecope de parler des paiements &-corapte oa partiels.) Notie 
Code Citil a fait noa-sealement disparattre cette distyiction entre les 
billets et les aatres dettes, mais il a limits k celles exc6dant ^0 la 
n6ce8sit6, poar empdcber I'effet de la prescription, d'ane promesse 
oa reconnaissance 6crite et sign6e par la partie. 
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Poeht £d France, sous I'aociea droit, oik tontes les courtes prescriptions 

LegArfi. n^gtaicDt coQsidgrges qae comme des pr^somptions de pRiemeot, ie 
cr6aDcier poavait exiger de celui qui les invoqnait le serment qu^il 
avait de fait pay 6 la dette qa'il disait prescrite ; et dans certaias 
cas, OQ plaidoyer de prescription n*6tait complet et r6gulier qa'ac- 
compago6 de I'offre du serment. L^Ordonnance de Commerce, 
1673, tit. 1, art. 10, permettait non-sealement le serment, mais mdme 
les interrogatoires sur faits et articles, pour obtenir do d^biteur I'aveu 
qa'il n'avait pas pay6 la dette. Le Code Napol6on, article 2S75, permet 
6galement aux parties auxqaelles on oppose les prescriptions cr66e8 
par les articles 2271, 2272 et 2273, (celles de six mois, d'un an,de deux 
fins et m6me de cinq ans contre les salaires et frais des avou6s dans les 
affaires non-termin6es,) de d^fgrer k ceux qui les opposent le serment 
sur la question de savoir si la chose a 6t6 r^ellement pay6e. II est 
silencieux quant aux autres prescriptions cr6^s par les articles 2276 
et 2277,(1) et ce silence est interpr6t6 par tons les commentateurs 
coname ne permettant pas d'ecarter la prescription par le serment de 
la partie qui I'invoque. Troplong, Prescrip. Nos. 1035, 1036 ; 
Marcad6 et Pont, Prescrip., sur art. 2248 X ; 5 Larombiere sur art. 
1368, p. 456, No. 11 et p. 466, No. 13 ; 13 Duranton, No. 677 ; 7 
Boileux sur art. 2275 in fine^ p. 870 ; Dalloz, 26, 214 ; Sirey, 32, 
1,439 ; I'arrftt de la Cour Royale de Paris, 13 F6vrier 1876, et celui 
de la Cour Royale de Rouen, 29 Juin 1831. 

Notre Code, apr^s avoir, k Particle 2260,(2) en fait de lettres de 
change, de billets promissoires et de toutes mati^res commercialese 
6tabli la prescription de cinq ans contre I'action m6me, ce qui est 
deji assez clair et ne laisse pas de doate que la prescription qn'il 
cr6e n'est pas seulement une pr^somption de paiement, mais une 
d6ch6ance contre le cr^ancier retardataire qui n*a pas d'action, est 
plus explicite encore & Particle 2267, oh il dit : ** La cr^ance est 
" absolument 6teinte, et nulle action ne pent 6tre regue apres Tezpi- 



(1) L'artide 2276 dit que les jages et les avoues son! deoharges des frais oioq ana 
aprds le jugement, et les huissiers deaz aos apr^ les sigoificatioDS ou executions, et 
rartiele 2277 que les arrerages de rente, de lojer et d'interdta se presorivent par 
oinq ans. 

(2) Art. 2260.— L'aotion se presorit par cinq ans dans les cas suimnts : 

4^. Ed fait de lettres de change k Tint^rieur et & Tetranger, billets promissoires OQ 
billets pour livraison de grains ou autres choses negociables on non, et en toutes 
mati&res coromercfales, & compter de I'icbeance ; cette prescriptioui neanmoins, n'a 
pas lieu quant aux billets de banque; 5^. Pour yentes d'effets mobiliers entre 
non-commer^ant?, de mdme qn' entre nn commer^ant et une personne qui ne I'est pas, 
ces dernidres ventes etant dans tons les cas r6put6es oommeroialea. 
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^' ration du terops fix6 poor la prescriptioa." Ce qui vent dire aprfes fucIm 
que la prescripticn est acquise. II cr^e par consequent une pr6somp- Legir^- 
tion I6gale de ['extinction de la dette et une pr§soniption absolue 
juris ei dejure qui n'adraet pas de preuve contraire. Cette prescrip- 
tion repose, outre la pr^somption de liberation et de paiement, sur 
dea considerations d'inter6t public, et la presomption qui en resuite) 
comme le disent Larombidre et les autres auteurs, et les arrftls ci-dessus 
cit68y ne pent etre infirmee par aucune delation de serment. 

Le defendeur a fait defaut, et ce defaut doit etre pris pour un 
refus de prftter le serment qui lui a ete defere par le demandeur ; ce 
senment n'est pas special, il n'est par consequent qu'une preuve 
destinee k prevaloir sur la presomption de la loi, et a ce titre il n'est 
pas admissible. La presomption que cree la loi 6tant absolue 
n'admet aucune preuve contraire, pas* plus celle resultant d'une 
affirmation positive que celle indirecte que constitue le refus de 
preter le serment. Le serment que le demandeur a defere au 
defendeur me permettrait de borner la mes remarques, mais Marcade 
et Pont, Dnranton et Larombi^re, lods cUaiiSj Pothier, Obligations 
No. 694, Leroux, Prescrip., vol. 1, p. 459, et Delvincourt, tome 2, 
No. 5 de chap. 305, enseignent que quoiqu'on ne puisse pas prendre 
sur I'existence de la dette le serment de la partie qui oppose la 
prescription on le pent sur le fait d'une reconnaissance interruptive 
de la prescription, et je croirais n^avoir pas decide la question que 
Pon m'a soumise dans cette cause si je n'exprimais pas mon opiDion 
snr cette autre question, savoir : notre droit s'oppose-t-il dans les 
affaires commerciales a ce que le serment soit defere sur I'existence 
de faits constituant soit une interruption de la prescription, soit une 
lenonciation volontaire a celle acquise. 

Notre Code admet que la prescription pent etre interrompue, 
art« 8222 ; que cette interruption pent resulter entr'autres de la 
renonciation au benefice du temps ecouie, ou de la reconnaissance 
que le debiteur fait da droit de celui centre lequel il prescrit, art. 
2227 ; que le debiteur pent mejfne renoncer k la prescription acquise, 
et que cette renonciation pent 6tre expresse ou tacite, art. 2185. La 
presomption que cree la loi n'est que pour la dette prescrite, et 
etablir ['existence d'une interruption ou d'une renonciation n'est pas 
infirmer une presomption 16gale, mais etablir que la presomption 
legale que I'on invoque n'existe pas. Dds lors 1 'interruption de la 
prescription invoqnee par le debiteur, ou sa renonciation k celle 
acquise, peuvent etre etablies par tons les modes de preuve qn'admet 
la loi, et cette interruption ou cette renonciation pent etre prouvee 
par temoins dans tons les cas ou ce genre de preuve est permis* 
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Fuch* Ainsi dans les affaires coromerciales oh la aomme de deniera oa 

Legmr6 la valour doDt il s'agit n'exc^de pas (50, on peut prouver par timoina 
I'interruptioD de la prescription et la renonciation a celle acqoiae. On 
peat aossi d6f6rer le serinent k la partie qai oppose la preacriptioo, 
sar I'existence d'uae interraption oa d'aae renonciation qui ne lai 
permet pas de IMn voquer. Mais peat-on 6galement d6f6rer ne sennent 
dans les cnatiftres commerciales oik la somme ou valear dont il a'agit 
exc^de $50 ? 

L'opinion a pendant quelque temps pr6valu en Angleterre que 
le Statut de Limitation, 21 Jacques L, cap. 16, qui a 6t6 amend6 
plus tard par le 9 Geo. IV, cap. 14, mieux connu sous le noro d'acte 
de Lord Tenterden, 6tait one prescription contre la preuve ; roais la 
jurisprudence a depuis consacr6 qu^elle est une prescription contre 
le droit d'action m6me, et, comme cons6quenee obIig6e, que la 
nouvelle prome8>e qui en emp6chait VeSel oonstituait le droit 
d^action. Or, cette promesse, pour conserver le droit d^action, devant 
aux termcs m6mes du Statut, 6tre par 6crit et sign6 de la partie k 
laquelle on i'opposait, la mftme jurisprudence a maintenu que cet 
ecrit devait exister a^ant institution de Paction. Baieman v. 
Finder, S Q. B., 574 ; 2 Taylor on Evidence, § 988. La m6me xhgle 
devait, pour la m6me raison, 6tre suivie ici sous notre Statut 10 et 11 
Vic, c. 11, reproduit par S. R. B. C, c. 67, qui, pour les affaires 
commerciales qui y sont 6num6r6es, a, en les reproduisant dans nos 
Statuts, introduit dans le Bas-Canada les regies des deux Statuts 
imp6rianx. Si nos tribunanx avaient 6t6 d'opinion que les Statuts 
imp6riaux n^affectaient que la preuve, ils n'auraient pas attendu la 
passation du Statut Provincial pour, dans les affaires commerciales, 
faire I'application des regies du Statut 21 Jac. I, c. 16 ; car il6tait loi 
en Angleterre longtemps avant Pintrodaction des rdgles du Droit 
Anglais dans ce pays, pour la preuve des affaires commerciales. 

A P6poque de la passation de notre Statut 10 et 11 V., o. 11, 
la jurisprudence avait d6j^ en Angleterre d6termin6 Peffet de ces 
dispositions similairea qu^il copiait, et quoiqu^un statut provincial 
ant6rieur eut autoris6 dans ces affaires commerciales la delation du 
serment d^cisoire, on n'a jamais song6 4 rem^dier par ce serment it 
I'absence de la preuve 6orite requise pour que la reconnaissance pAt 
faire revivre la dette. II suffit au reste de r6f6rer au Statut lui-mfime, 
pour se convaincre que cette pretention n'eut pas 6t6 admissible. 

Par le oh. 67, s. 1, S. R. B. C. : — ^* No action of account or upon 
^^ the case, nor any action grounded upon any lending or oootiaol 
^< without speciality, shall be maintainable in or with regard to any 
'^ commeicial matter, unless such action is commenced within six 
(« years next after the cause of such action." 
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Sec. 2 : — ^^ No acknowledgment or promise by words only shall Fuchs 
^ be deemed sufficient evidence of a new or continuing contract Legv^ 
** whereby to take any case out of the operation of the next preceding 
^' sectioB, or to deprive any party of the benefit thereof, unless such 
^ acknowledgment or promise is made or contained by or in some 
^ writing aigiied by the party chargeable thereby.'' 

Si la promesse on reconnaissance verbale ne ponvait dtre un 
nonveau contrat emp6chant Teffet de la prescription qu'a la condition 
qu'elle fut par 6crit, celle qui n'6tait pas par 6crit ne pouvait pas 
produire ce r^sultat, et le sermeot d^cisoire qui n'est que le moyen 
de suppl6er une preuve, soit qu'il la constitue, comme le dit 
Larombi&re, directement Iui-m6me par une affirmation positive, soit 
indirecteroent par le refus de le prater, ne pouvait pas supplier k 
I'^crit requis. La premiere section du statut fait une rhg\e g£n6rale, 
k laqnelle la seconde admet une seule exception, I'existence d'une 
promesse 6crite et sign^e. Une promesse verbale n'emp6che pas 
Teffet de la loi, celle 6crite a seule ce r6sultat. Or, le serment ne 
pent 6tre que I'admission directe on indirecte de la promesse verbale 
que Pon invoque. II n'est pas questton du cas oil une promesse 
(sCfiXe et sign6e serait ad misc. Le Code a-t-il chang6 cette rdgle de 
Dotre droit ? Qui, pour les mati^res ou la somme ou la valeur dont 
il s'agit n'excdde pas $50. Quant aux autres, les dispositions me 
paraissent, si possible, plus formelles et plus explicites encore que 
ne r6taient celles du Statut. 

L'art. 12S5 dit : — ^* Dans les raatidres commerciales oix la sommv 
** de deniers ou la valeur dont il s'agit excdde cinquante piastres, 
*^ aocone action ni exception ne pent dtre maintenue centre une 
^ personne ou ses repr6sentants sans un 6crit sign6 par elle dans les 
'^ cas Buiyants : 1 ^ De tonte promesse ou reconnaissance it Peffet 
^' de soustraire une dette auk dispositions de la loi relatives k la 
** prescription des actions." 

II est bien vrai que cette disposition se trouve an chapitre de la 
preuve et k la section qui traite de la preuve testimoniale, mais elle 
ne se contente pas de prohiber la preuve orale et d'en exiger une 
6crite, elle ne donne Taction ou I'exception qu'& la condition que 
cette preuve terite existe. La loi ne se borne pas a indiquer |e 
genre de preuve qu'elle exige, elle prononce la peine que fera 
enoourir son absence; ni faction ni I'exception ne ponrront 6tre 
maintenues. Est-elle plus explicite, plus formelle, plus impirieuse 
quand, k Part. 1264, elle dit : <^ Toutes conventions matrimoniales 
^* doivent 6tre r§dig6e8 en forme notarise" ? quant aux articles 842 
et 851, elle vent que les testaments soient en forme authentique, 
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Fuch* olographe ou par 6crit, et B]gn6 ea presence de tSmoins. Elle ne 
Legar6. proDODce aucuDO peine oi dans I'un ni dans I'autre de ces cas ; elle 
determine le genre de preuve qui doit les £tablir, et qaoiqu'elle 
n^aille pas au-d61&, on ne peat pas douter qne I'existence juridiqae 
da contrat de mariage et da testament depend de {'existence de la 
preuve qa'elle indique. Qaand elle est toate aussi formelle, toate 
aussi imp6riease, etje le dirai, plas roenagante encore, dira-t-on qae 
Ton peat sappl6er k la scale preuve qu'elle permet? Elle n'autorise 
le maintien de Paction ou de I'eiception que sar production d'une 
preave 6crite, toute autre preuve est insuffisante et ne r6pond pas 
aux exigences qu'elle exprime. Sans celle qu'elle requiert, elle le 
dlt, la demande ne pent 6tre maintenue ; elle doit par consfiqaent 
6tre renvoyfie. 

On congoit qu'il est impossible de troaver dans les commen- 
tateurs du Code Frangais, qui n'a pas de disposition analogue, et 
encore moins dans le droit Anglais, qui n'admet pas le serment 
dficisoire, des autorit6s sp6ciales sur cette question. En r6f^rant 
n6an moins k Duranton, vol. 15, No. 575, et 4 Larombiire, vol. 5, 
p. 454, No. 10, (sur art. 1358,) on y verra, je pense, la confirmation 
que le serment de la partie n'est pas, dans le cas qui nous occupe, 
admissible. 

Larombi6re, k I'endroit cit6, parlant de la delation du serment, 
dit : ^^ Comme elle a pour objet de suppl6er I'absence, I'irr6gnlarit6 
*^ ou I'insuffisance d'line preave, il faut, pour qu'elle soit admissible, 
'^ d'abord qu'il s'agisse de I'existence d'un fait ou d'un acte qui ne 
*' d6pende point d'un certain genre de preuve essentiellement 
<( exig6e par la loi." 

Action d6bout6e. 

C. T. SuzoTj Procureur du Demandeur. 

/. Malouin^ C. A, Procureur du D6fendeur. 
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IN THE EXCHEQUER COURT.— IN CHAMBERS. 

OTTAWA, NOVEMBER 27th, 1876. 

Before Mr. Jastioe Foubhier. 

In re Petition qf Bight 

MARSHALL WOOD r. THE QUEEN. 

SBCtJBITT FOB 008T8. 

HiLD I.— Where, by a letter addressed to the aof^liaDt, the Seoretary of the Pablio 
Works Department stated that he was desired by the Minister of Pablio 
Works to offer the sum of $3,960 in fall settlement of the suppliant's olaim 
against the Department, an application on behalf of the Crown for security 
for costs was refused on tlie ground that the power of ordering a party to 
give security for costs being a matter of discretion and not of absolute right, 
the Crown in this case could suffer no inoonyenience from not getting 
security, as well as on the ground of delay in making the application. 

2.— Application for security for costs in this Court must be made within the time 
allowed for filing statement in defence, except under special circumstances. 

In this case the snppliant being a non-resident within the limits 
of the Dominion of Canada, the agent of the Attorney-General for 
Canada took ont a summons, returnable on the 27th day of November, 
requiring the suppliant to give security for costs to Her Majesty. 

Mr. Cockbumj Q. C, for suppliant :— This is an important 
question 4o be decided, as the decision will probably settle the future 
practice on this point. It is necessary for the profession to know if 
it is intended to follow the Common Law or Chancery practice. In 
this case the summons ought to be discharged on two grounds : — 
Ist. Because the application was not made within the delay to 
plead ; (vide Smith v. Day^ 2 Chambers Chancery Reports, p. 456 ; 
Arthur v. Broum^ S Chambers Chancery Reports, p. 896.) 2nd. 
Because the Government had sufficient security in their own hands, 
as they admit that they owe the suppliant the snm of $8,950. See 
Carroll case in 2 Chambers Chancery Reports, p. 305 ; 2 Archbold's 
Practice, p. 1418. 

Mr. McIfUyrej for the Attorney-General : — By the 16th sect. 
Petition of Right Act, 1876, and 258th rule of the Exchequer Court 
Rulesy it is provided that the practice in this case must be governed 
by the practice in use in Her Majesty's High Court of Justice in 
England. This practice is discovered by referring to 2Srd rule of 
practice made under the Judicature Act and to the English Petition of 
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Wood Right Act, 1860y sao. 1^-7. The practice mast be that heretofore in 
Tho Qaeen. Qse In Her Majesty's Superior Commoo Law Courts, and by which 
the Crown is entitled to demand security for costs at any time before 
issue is joined. — ^Archbold's Practice, p. 415. As to the second 
point, that the G-oyernment had sufficient security in hand, it must 
be remarked that the suppliant was offered the amount in settlement 
of his claim and that it had been refused. Such funds as these 
would not be taken as security under any rale of English or 
Canadian Courts, personal property not being deemed sufficient. 
Vide^ Kilkenny Railway Co., 6 Exchequer Reports, and case of 
Biggins V. Mannings 6 Practice Reports, decided by Mr. Justice 
Strong. 

Mr. Justice FouRHrisR delivered the following decision : 

The application for security for costs in this case ought to have 
been made within the time allowed for filing the statement of 
defence. The Crown has asked for and obtained an extension of 
time to file a statement of defence, and has thereby waived its right 
to demand security for costs. 

Application for security for costs in this Court must be made 
within the time allowed for filing a statement of defence, except 
under special circumstances. The power of ordering a party to give 
security for costs being a matter of discretion and not a matter of 
absolute right, it appearing that the Oovemment have offered by 
letter from the Secretary of Public Works the sum of ||S,950 to the 
suppliant in settlement of his claim, in the exercise of my discretion 
I also on this ground refuse the application, as in my opinion the 
doing so cannot subject the Crown to any inconvenience, whilst its 
allowance might cause hardship to the suppliant. The summons is, 
therefore, discharged ; costs to be costs in the cause to the suppliant. 



OOUB SUPfiBIEITBJL 19 

GOUR SUFfiBIEURE, QUfiBEG. 
7 D^GEMBBB, 18T6. 

No. 403. 

iV^eni : "DoEiov, J. 

HOLTON T. ANDREWS ei al. 

Jvvk t-*Qa'Qn Avooat a'eBt p«a tonu dt reatitaer let fraifl qa'il a re^n ao mojo df la 
diaiiaetion qui Ini ea a etc aooordeei lore mdme que V^rr%i en Ycrto 
dnqnel il lee aurait re^as serait ensaite retraote par la Gour d'AppeL 

Per eurium : — Cette cause pr^sente un oertain intfirAt pour le 
Baireaa, dans ses relations avec lea plaideurs, 

Le demandenr, ponrsnivant qnelquHin devant la Coar Sap^rieore, 
a ya son action renvoy^e avec d6pens,et distraction de frais accord^e 
anx d^fendears qui agissaient comme avocat de la partie gagnante. 

Dfeirant porter la cause en appel sana donner le cantionneraent 
exig6 en pareil oaa, ni laisser ex6cQter le jngeiaent contie lai, le 
demandevr paya les frais tax§8 centre lai anx diiendears en la 
prisente cause, qui avaient obtenu distraction de frais, mais 11 se fit 
donner an regu lui r^pervant son droit d'appel k la Cour du Banc de 
la Reine. 

Le demandeur a fait renverser le jugement par la Cour d'Appel, 
et maintenant il demande aux avooats k qui il a pay6 ces frais sous 
la reserve indiqu6e plus bant, le remboursement de ce quMl leur a 
ainsi pay6, et qu'il se tronye ne pas leur devoir d'apr^s l'6v6neinent 
dn precis. 

Le demandeur se fonde sur I'article 1048 dn Code Civil, qui dit 
que eehii qui paye une dette s'en croyant errontoent le d£biteur, a 
droit de r6p6tition centre le oriancier. 

Cet article ne me parait pas applicable au cas actuel. II n*y a 
ici ancune errenn Le demandeur a pay6 en eonnaissanee de cause 
une dette qui 6tait 16gitimement due aux dfifendeura par leura clients^ 
lesquels Aaient tonus de la payer, sans 6gard A I'appel que le 
demandeur s'^tait r6serv6 d'interjeter. Le demandeur ne s'en 
croyait pas erron6ment le d^biteur, puisqu'il payait sous reserve de 
son droit d'appeK 

II voulait simplement se soustraire k l'ex£cution du jugement 
qui Pavait condamnfi. Son remode 6tait done le m6me que si le 
jugement avait 6x6 ex6cut& Ce remdde est indiqu£ A I'art. 1U4 da 
Code de Procedure Civile : e*est de se iaire remettre le mootant 
pT6Iev6 par Fex6cution« 
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HoHon Or, daQ8 le cas oh le JQgement aarait 6x6 ex6cat6, contre qai le 

Andrew* «i ai. demandear aarait-il son recoars ? Evidemmeat contre lea clients 
des d^fendenrs, qni eax n'agissaient qae comme lenrs mandataires. 
La distraction de frais quMIs ont obtenne ne change ancnnement 
leur position. C'est un privilege qne la loi lenr aocorde, et qui ne 
doit pas toarner h leur prejudice. Cette distraction ne leur 6te pas 
le droit de s'adresser directement ii leurs clients. lis 6taient toujours 
les erfianciers de ces dernier8.(l) lis n'ont done regu que ce qui 
lenr 6tait dQ. Le paiement ne leur a pas 6t6 fait par errenr, et ils 
n'ont rien k rembourser. 

Cette question ne sonffrait pas de difficultfi sous notre ancien 
droit, et le Code n'y a rien chang6.(2) 

L'action doit done 6tre d6bont6e. 

Reste la question des d6pens. Les d6fendeurs 6taient poursuivis 
pour un fait qni leur 6tait coramun, un acte de leur 8oci6t6. lis 
n'avaient pas et ne ponvaient pas avoir de moyens distincts de 
d6fense. Cependant ils ont plaid6 86par6ment chacun une defense 
an fonds en fait, sign6e par un de ses oo-associ6s comme procureur. 
Je ne crois pas que sous de telles circonstances la Cour soit 
justifiable d'aocorder aux d6fendeurs trois m^moires de frais entiers 
centre le demandeur. II n'y a pas de doute snr le droit de chaque 
dgfendeur de se d6fendre s6parement, oiais lorsqu'il ne parait pas y 
avoir d'autre objet que celui de multiplier les frais, la Cour pent 
intervenir et exercer sa discretion. Je ne veux pas dire que ce soit 
14 Pobjet que les d6fendeurs avaient en vne, seulement c'est le seul 
effet que cette plaidoirie multiple pouvait avoir, 

Le demandeur est condamoS A payer tons les frais except^ les 
bonoraires des avocats, qui seront tax6s comme s'il n'y avait ea 
qu'une seule contestation, ces honoraires k 6tre divis6s entre les trois 
procureurs des d6fendeurs. 

Bedard 4r Rouleau^ Proc. du Demandeur. 
Andrews^ Caron ijr Andrews^ Procs. des d6fendeurs. 



(1) Rolland de Villargues, vo. Depensi No. 48. 

(2) Guyot, Rep. de Jurisprudence, vol. &, p. 731, ?o. DistracUon ; Noaveau 



Denizart, to. Distraction de Depens^ p. 543, 4^ 5. 
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VICE-ADMIRALTY COURT. 

FRIDAY, 16th DECEMBER, 1876. 

THE « ROSA," Gill, Master. 

Action of the St. Lawrbvcs Steam Nayioatioh Compabt. 

THE « RANGER," Topfivo, Master. 

Action of Ahdrsas H. Eiab. 

1. A steam tog proceeding down the River St. Lawrence met two barques, and 
m passing between them, came into collision with one which ported her helm, held, 
that the tng was in fault for not keeping out of the way:— And the barque to have 
been to blame for not keeping her course. 

2, Admissions of a master of a ship respecting a collision being pertinent are 
evidence against the owners, although made after the collision and extra-articulate > 
but the party affected may give counter evidence. 

JUDGMENT. 

Hod. 6. Okill Stuart. — A collisioQ between the tug steamer 
Ranger^ of 152 tons and 76 horse power, owned by the St. Lawrence 
Steam Navigation Company, and the iZosa, a Norwegian bark of 
710 tons, belonging to Andreas H. Kiar, has occasioned cross-actions 
now to be decided on their respective merits. 

On the Srd of June last, between five and six o'clock in the 
afternoon, the Ranger appears to have been in search of vessels from 
sea to tow them. With this object, proceeding under steam at the 
rate of between seven and eight knots an hour, she was about 
a mile above the St. Lawrence Point wharf, about nine miles below 
the city of Quebec on the south side of the Island of Orleans. The 
wind was strong from the N.E., the tide was flood in the stream and 
had begun to ebb along the shore. Two barques were, at the same 
time, sailing up the river, and were about the same distance below 
the wharf as the Ranger was above it. They had all their sails set 
and, with a fair wind, their speed was from ten to eleven knots an 
hour. One of these barks, the SvadUfare was in advance of and 
nearer to the shore than the Rosa. The Ranger outside passed the 
SvadU/are about half a cable's length abreast of her, and continuing 
her course about the fourth part of a cable's length, until about 
opposite the wharf, her stem came into collision with the port bow of 
4be JSoso, the result of which was that both bows of the Ranger 
were carried away and an opening made in the bow of the Roea nine 
feet square. The former sank near but before she could reach the 
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The «fu>ia" shore, but the latter reached the city of Quebec. The damage done 

The « Ranger." was 80 scrlous as to make the decision of these suits of considerable 

interest to the parties. The Rosa is said to have been damaged to 

the extent of |1S»000, and the Banger perhaps more, if one may 

judge from the report of survey upon her after the collision. 

The case, as relied upon for the Ranger is, that she had been 
put upon a course to pass between the two barques where there was 
sufficient room for her to do so, but that the iZoaa, when bearing 
several points on her starboard bow, and several cable's lengths off, 
suddenly changed her eonrse to the north and was eroesing the 
Ranger^s bow, when the collision occurred, which was caused by 
the Rosa^$ not keeping her course. 

The case as stated for the /Zosais, that the two vessels were ^ach 
keeping a steady course, the Ranger down and the Raaa up the river, 
that for a distance of about two miles the Ranger bore straight upon 
the Rosace bow until when between two or three of her own lengths 
from the JZosa, the pilot of the latter, to avoid immediate danger, 
ported her helm, but before she cQuld pay off two points the Ranger, 
without slackening her speed or reversing her engines, with full 
steam on ran into her, an accident which could have been avoided if 
the Ranger had passed to the port side of the Rosa to the south. 

The issues between the parties to these suits then are : 1. That 
the Ranger did not keep out of the way of the Rosa, which, as a 
steamship, she should have done ; and 2. That the Jtoso, a sailing 
vessel, did not, as was her duty, keep her course which would have 
avoided the collision. In the first proposition is involved the case of 
the owners of the Ranger ; and in the second, that of the owners of 
the Rosa. 

One of the rules of navigation imposes upon a steamship the 
duty of keeping out of the way of a sailing ship when proceeding in 
such directions as to involve risk of collision. As the mode of doing 
so cannot be prescribed for every case, the responsibility of adopting 
the proper one must rest with the steamship. Another rule is, that 
every steamship, when approaching another ship so as to involve 
risk of collision, must slacken her speed, or, if necessary, stop and 
.reverse. Upon the observance or non-observance of these rules the 
suit against the Rosa must depend. 

ThM there is a third rule applicable to the suit against the 
Ranger : that where, by the above rules, one of two ships shall keep 
out of the way, the other shall keep her course, and upon the 
application of this rule the suit against the Ranger will depend. 
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I ahall apply the two first roles in the case against the Roaa^ aad Tk* *' ro 
the third ia that against the Ranger. The resalt will be the The << lunnr' 
jndgmeot ia each ease. 

The learned Judge having exhaastively considered the evidence 
on both sides, which was very lengthy and conflicting, continued as 
follows : 

Upon a comparison of these conflicting statements the truth can 
be so far discovered, that, when at a distance of about a mile apart, 
the safest and best course for the Ranger to adopt, was to port her 
helm and go to the south, that her pilot endeavored to do so and 
could not, that for the purpose her helm was unmanageable ; that the 
master then determined to starboard her helm to pass to the north, 
and afterwards almost simultaneously, the helm of the Rosa was 
ported. The evidence of the second mate of the Ranger, who was 
at the wheel, which is a medium between extreme statements, 
appears to have been given with impartiality, so much so, that 
although in the employ of the Ranger, he has declined to give his 
opinion as to which vessel was in fault. The distance at which he 
•tatee the vessels were apart when the Rasa ported her helm was 
about an arpent or 160 feet. Whether under these circumstances the 
Ranger kept out of the way ol the Roea, the two vessels meeting 
upon a combined speed of a mile in less than four minutes, is a 
matter involving questions of nautical skill for nautical men to 
decide. 

Then did the Ranger slacken her speed or stop and reverse her 
engines in due time ? The statement made by her second pilot, in 
no way contradicted that she was ungovernable upoD her port helm 
rendered a greater degree of caution necessary on her part. Her 
master, and several of the witnesses on her side have said that the 
Rosa was not steering well either. Taking this for granted, although 
disproved, it would be an additional reason for the greater care on 
the part of the Ranger and for feeling her way so gently that she 
could upon the instant slacken or reverse her speed. The evidence 
on this part of the case must come from the engine room. It is 
eertain that after the bell rang to stop and instantly after to reverse 
there was danger of immediate collision. This is manifest from the 
master first, and the pilot afterwards, running to order verbally that 
which bad been already done by bell. It is said for the Rosa that 
when the order to reverse, either by l>ell or word of mouth, was 
given, the second engineer was confused and understood the order 
(< Dcmnez toute la steam" to mean full speed ahead and not astern, 
and by acting on it caused or accelerated the collision. This the 
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Tha "Ran" secoDcl enffioeer has denied and has said that he ■wa.a not confased. 

and 

The « fUnKer."The chief engineer, who went into the engine room afterwards and 
helped him to reverse, also denied that the second engineer made the 
mistake, although he says that he was confased and woald have 
done so if he had not prevented him. Then there is the evidence of 
the master who has said that the order to reverse was given and 
afterwards ^' Donnez toute la steam '* which meant <^ fall speed 
astern." The following question to this witness and his answer to 
it are upon record. 

Qaestio'n. — Is it not tnie that yoa, on the Island of Orleans, in 
the presence of a number of persons, on the evening of the day upon 
which the collision occurred, or the following evening, stated that 
you had given the order to reverse ^^ full speed astern," but that the 
engineer, or whoever was in charge of the engine, either through 
ignorance or confusion, mistook the order and put the engine ** full 
speed ahead ?" 

Answer. — No, nor anything of the kind. 

To discredit the testimony of this witness a number of persons 
who were on the island have been examined, and asked if they had 
had any conversation with the master of the Ranger in which he 
stated how the collision occurred, and have testified to several 
damaging admissions made by him. 

These declarations of the master of the Ranger on four different 
occasions have been objected to as not binding on her owners, as 
being extra articulate, and because they were made after the collision. 
They were received by the Registrar to discredit the evidence of the 
master, but it is the duty of this court to admit them not only for that 
purpose, but also as evidence binding on the owners (1) on the 
principle that the declarations of an agent are evidence against his 
principal. Subject however to this limitation that this court in 
receiving evidence of such admissions, it pertinent to the issue, and 
extra articulate, will afford an opportunity to the party who may have 
been surprised and desires an opportunity of meeting the extra 
articulate evidence to counterplead and produce evidence on the 
counterpIea.(2) Had it been demanded in this case the opportunity 
would have been allowed. 

The questions which I have submitted to the assessors- 
Commander Ashe, of the Royal Navy, and Mr. Gourdeau, Quebec 
Harbour Master, with their answers, are as follows : — 

(1) The Manchester, 1 W. Bob. 62.— The Neptune the 2Qd, 1 Dod^ 469. 

(2) The Sohwalbe.— Swabej Adm. B. 621. 
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Ist. Qoestion. — Considering the sialements of the second pilot at : The « Rota" 
the wheel of the Ranger. 1 — That the course first given by Lachance, The "'funger." 
her pilot, was to pass between the two barques and that her helm was 
steady Tor that purpose. 2 — ^That the intention of the pilot was 
afterwards changed and the helm was placed to go to the south of the 
Rosa. S. — That the Ranger steered so badly that she would not obey 
her helm to ^o to the south of the Rosa. Was there not time and 
space for the Ranger^ when her helm was ported, to have gone south 
of the Rosa without a collision, if she had obeyed her helm, and the 
Rosa had kept her course ? Answer. — Certainly there was. 

2nd. Question. — It appearing in evidence on the side of the 
Ranger^ that when she was distant about two arpents from the Rosa^ 
then almost straight ahead of her, but a shade {un petit pen) on the 
starboard bow, which would be nearly ^^ end on," could the Ranger^ 
if the Rosa had kept her course, have gone clear of her if the Ranger 
had persisted in passing to the southward of the RqsOj and had 
obeyed her helm ? Answer. — Yes. 

Srd. Question. — Taking into consideration the combined speed 
with which the two vessels were approaching each other, and the 
defective helm of the Ranger^ was it consistent with a due regard to 
safety, that the Ranger should haye approached so near the Rosa^ 
nearly " end on," before she starboarded her helm to go to the north, 
without slackening her speed ? Answer. — Certainly not, it was 
ranning the greatest risk. 

4th Question. — After the bell rang on board the Ranger to 
slop or reverse the engines was there such a mistake in executing the 
order to reverse that the Ranger was sent full speed ahead instead of 
fall speed astern? Answer. — We are of opinion according to the 
evidence that such a mistake did occur. 

5th. Question. — If there was such a mistake was the collision 
caused thereby? Answer. — Considering the short space of time 
within which steam tugs with paddles can stop their speed, and, in 
this case, the strong easterly wind against the Ranger^ we think, 
according to the evidence, that if the mistake had not been made at 
the time it was made the collision would not have happened. 

6th. Question. — Was it in the power of the Ranger io have kept 
out of the way of the Rosa and to have avoided the collision which 
took place. Answer. — It was. 

7th. Question. — Should the Rosa have kept her course, or were 
there any special circumstances which rendered it proper for her to 
deviate from it to avoid immediate danger ? Answer. — We think 
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The <<Ro8a" shc ought to have kept her coarse, as it was impossible for her to see 

The "laaiiger." oa which side the steamer intended to pass, although we consider it 

doubtful whether the collision would not have happened if she had 

done so, and we do not see any special circumstances to justify the 

deviation from it. 

8th. Question. — Was the Ranger or the R9sa^ and which, or both 
to blame for the collision ? Answer. — We are of opinion that the 
Ranger was to blame for not keeping out of the way df the Rosa^ and 
that the Rosa was to blame for not keeping her course. 

It remains with this Court but to assent to the conclusion at 
which the assessors have arrived, and in doing so I must say that, 
after the most attentive consideration of the evidence, I have been led 
to a thorough conviction that the Ro$a would have avoided the 
collision by keeping her course, and have to add that if there were 
any doubt upon the subject, I do not think that this Court woald be 
justified in giving the benefit of it to the Rosa. To recover for her 
loss all doubt as to her exemption from fault must be removed and 
the slightest contribution to the collision would preclude her from 
recovering an indemnity from the owners of the Ranger. The 
judgment which the law directs where each party is in fault is to 
dismiss each suit with cost8(S) — ^the course adopted in the case of the 
Charles Chaloner and the Quebec^ which is very analogous to the 
case of the Rosa against the Ranger. 

Andrews^ Caron 4r Andrews, for the Ranger. 
Blanchet Jjr PenUand^ for the Rosa. 
(3) The Arabiaa— Alma— 2 Stuart L. C. A R*, p. 72. lb 166. 
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COUR SUPflRIEURE, QUEBEC. 

7 D^CEMBRE, 1876. 
Coram V. P. W. Dobiok, J. 

No. 1170. 

ANTOINE CABRIBR ei al, 

Demandeurs ; 

V. 

LBS CURfi ET MARGUILLJERS DB L»(EUVRE ET FABRIQUE DB LA 
PAROISSE DE NOTRE-DAME DB LA VICTOIRE et ah, 

Defeodeurs. 

Juoi^ :— 1 o . Qae des demandeurs s'intitalant paroimeM et franc-ieTumderB^ et 
attaqaant «n Dullit6 des r^eolutions de la Fabriqae qui dScidenl Tachat 
d'an terrain pour un eiroetidre et le paiemeot de deniers pour cet objet, et 
demandant qu'il soit fait defense auz inargaiHiers de mettre ces resolutions 
auz depens de la Fabriquei ne eeront pas maintenus dans leur action^ et que 
telle action sera d6bout4e sur une defense en droit, pourd^faut dMnter§t tant 
raUone perwiUB que raticne materia, 

Eationt personcBy parce que leur droit d'action, s'ils en avaient nn, ne 
poarrait dtre b&se que sur leur qualite de fabriciens, et que les paroiseiens 
catholiquee lomainsseuls sont fabrioiens. 

Raiione mataricSy puree que les paroissiens et franc tenanciere, mdme 
catholiques romainsy n'ont pas d'int^ret personnel dans les deniers de la 
Fabrique, et que par consequent ils ne souffrent personnellement aucun 
prejudice de la manidre dout elle en dispose. 

2^ . Que I'allegation que les demandeurs sont paroissiens et fabriciens d'une 
paroisse catboliqne romaine ne suffit pas, mais qu'il fallait alleguer qu'ils 
BODi catholiques romains. 

Void les fails de la cause tels que relates dans la declaration 
des demandenrs : 

Le ler Novembre 1874, k une assembl^e des Margailliers da 
Banc de I'(£uvre et Fabriqae de Notre Dame de la Victoire, il fut 
r^Bola d'acbeter, poar l'6tablissemeat d'un oimeti&re, certain terrain 
appartenant k la Fabriqae de St. Joseph de L6vis, pour le prix de six 
cents loois. Conform6ment h cette r^solation, Pacte d'acquisition 
fm pa8s6 quelque temps aprfes entre les deax Fabriqaes. En JaiUet 
1876, k ane asserobl^e des Margailliers anciens et noaveaax de la 
Paroisse N. D. de la Vicloire, il fat r^solu de payer ane partie du 
prix d'achat qai devenaii alors dd et de commencer les travaax 
d'6tablis9ement du noaveaa ciraeti^re. Le Carfi et deux des 
Margailliers nomm6s k cet effet, employerent pour cette fin les deniers 
de la Fabriqae suivant I'autorisation qaUls en avaient regue 
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Carrier etai. Ce soDt 063 dcQx r^solations dc Novembre 1874 et de Jaillel 

Fabnque de 1876 QUB les demandears ont attaquees en nallit^, et, comme 
victoire. moyens, lis alleguaient en outre, a rencontre de la premiere, qae Ja 
Fabrique n'avait pas en caisse, lors de sa passation, le montant 
n6ces8aire pour payer le prix de cette acquisition,* et que ce prix 
6tait trop 6lev6 pour 6tre pay6 k m^tne les revenus ordinaires de la 
Fabrique ; a I'encontre de la seconde, que i'assembl^e k laquelie elle 
avait et6 passe avait dl6 ill6galement convoqu^e, et que les proc6d6d 
en 6taient irreguliers. 

Le Cur6 et les deux Marguilliers charges de mettre k ex6cution 
la seconde resolution, 6taient poursuivis avec la Fabrique, et les 
demandeurs avaient pris contre les d61endeurs les mftmes 
conclusions, savoir : nuilitd des deux resolutions, defense aux 
defendeurs de se servir desdeniers ou du credit de la Fabrique pour 
les mettre & execution. 

A cette action les d6fendeurs ont *plaid6 en droit, s6parement : 
l^. Que Paction ne faisait voir aucuu prejudice et aucun inter6t. 
2 ^ . Que la quaiitg de paroisaiens et de franc-ienandera que se 
donnaient les demandeurs n'^tait pas sufiisante pour justifier leur 
demande, 3 ^ • Que toutes les parties int^ress6es n'ayant pas 6te 
mises en cause, le^jugement serait in6fficace et sans eifet. 

M. Bdleau^ pour les d6fendeurs, repr6senta : 

Que les dispositions de nos statuts relatives a Porganisation des 
paroisses, aux droits et obligations des corps de Fabriques, ne 
s'appliquent qu'aux catholiques remains, et que si les demandeurs 
peuvent avoir quelquMnter^t dans Padministration des biens de la 
Fabrique, ce ne pent dtre qu'en cette derni^re quality. Or ni la 
quality de paroissien^ ni celle de franc-tenancier nUnclue la quality de 
eatbolique remain. 

Que les resolutions attaqu6es en nullit6 n^ayant par elles 
m6mes cr66 aucune obligation, et donn6 naissance a aucun contrat, 
les demandeurs n'ont d'int6r6t k les annuler qu'autant que Pacte 
d'acquisition lui-mfime le sera. Le jugement pEononc6 sur ces 
resolutions ne pouvant avoir cet effet, sera sans valeur pour eux, 
pnisque le veritable objet de leur grief est Pacte d'acquisition. 
D'ailleurs sMIs visaient a faire prononcer une nullit6 qui dAt entrainer 
celle de Pacte, ils devaient mettre en cause la Fabrique de St. 
Joseph, partie ]nteress6e. Que la Fabrique ne doit pas compte aux 
demandeurs de Pemploi qu'elle fait de ses deniers dans lesquels ils 
n*ont personnellement aucun intgrfit ; et que n'y ayant aucun ]nt6r6t, 
ils ne souflrent aticun prejudice de la maniere dont elle en dispose. 
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Que rinl6r6l des demaadeurs est suffisaramenl justifife par la ^ -'^"« •*« '• ' 



M. F. Langeliery pour les demaodears, soutiat : carrier eta/. 

Fabrique de 
"' -Dame de 
Victoire. 

qaalit6 qa'ils se donnenU Que d'ailleurs les dispositions da statut 
ne donnent qa'aux catholiques romaias la qualification de 
paroissienSy quand il s'agit d'une paroisse catbolique romaine. 



Que les paroissiens ont un interfit considerable dans les deniers 
de la Fabrique, en ce qu*ils peuvent 6tre appel6s a contribuer, sur 
leurs biens personnels, aux d^penses que poarrait occasionner une 
mauvaise administration. QuMI ne pouvait pas 6tre question de 
mettre en cause la Fabrique de St. Joseph, attendu que les deman- 
dears n'^taient pas partie au contrat pass6 avec elie ; quMi s'agissait 
simplement pour des administrds d'emp6cher leurs administrateurs 
de gaspiller leur argent. 

DoRioN, J. — II est Evident que le droit d'action des demandeurs, 
sUls en onl un, est b&s6 sur leur quality de fabriciens, et ne sont 
fabriciens que les catholiques romains; les paroissiens et franc- 
tenanciers appartenant aux antres denominations religieuses en sont 
formellement exclus par la section 23 du chapitre 18 des Statuts 
Refondus du oas-Canada. 

Or les demandeurs ayant simplement alI6gu§ qu'ils sont 
paroissiens et franc-tenanciers, sans dire quails sont catholiques 
romains, I'objection des defendeurs me parait bien fondle. 

Mais en supposant que cette objection, qui n'attaque que la lorme 
de I'action, ne serait pas s6riease, voyons si les demandeurs, en 
supposant qu'ils seraient fabriciens, ont un droit d'action k raison 
des faits d6voil6s dans leur declaration. 

La regie, point dHnUrit, point cPaction^ est trop connue pour 
qu'il soit besoin de \k rappeler ici. 

Pour avoir un interfit, il faut, ou profiter de ce que I'on demande 
ou que cette demande ait pour effet d'empecher un prejudice. Dans 
le cas actuel les demandeurs retireront-ils quelque profit de la 
declaration de nullite des resolutions en question ? Aucun que je 
puisse voir, et ils n'en demandent pas non plus. 

Souffrent-ils quelque prejudice des proced6s de la Fabrique ? 
Sont-ils exposes a quelque perte dans leurs biens ou leur fortune ? 
lis ne le disent pas dans leur declaration, et j'avoue que je ne puis, 
avec la meilleur volonte du monde, suppieer a cette lacune. 
D'ailleurs les demandeurs n'ont pas aliegue de prejudice, probable- 



J 
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Carrier «t a/, meot parce qa'il n'en existe aucun. Mais, disent-ils, vons allez 
/niiSrde u P'®"^'® ill6galemenl de Pargent dans le coffire de la Fabriqae. Mais 
viotoiro. cet argent n^esl pas le v6tre. 

*' Les Fabriciens ne sont ni propri^taires ni asufraitiers des 
'< biens de la Fabriqae, ils ont sealement I'administration de ces 
'' biens qui appartiennent h la paroisse.'' — Roliand de Villargaes vo. 
Fabrique, No. 23. 

Les demandenrs n'ont done ancun int^rftt dans les deniers de la 
Fabriqne. Nayant aneiiQ int6r6t personnel dans ces deniers, ils 
ne souffrent personnellement rien de la mani^re dont les Marguilliers 
en disposent La loi ponrvoit k la reddition des comptes des 
Margnilliers, et c'est alors qne les int6re8s6s ponrront se platndre si 
ces administratenrs ont outre-pass6 leurs pouvoirs. 

La pr^sente action me parait done mal fondle en droit, tact 
contre la Fabriqae qne contre les aatres dgfendears. 

Action diboatfio avec d6pens. 

LangtUer Sf Langelier^ pour les Demandears. 
D. /. MontambauU, ConseiU 
BeUeau ijc Darveau^ pour les D6fendeurs. 
/. Malouin^ CR^ ConseiU 
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SUPERIOR COURT— IN INSOLVENCY. 

QUEBEC, laT FEBRUARY, 1877. 
QoTom Mebbdith, C. J. 

BARBBAU, 

y. 

LAROGHELLE ei al., 



Plaintiff; 
DefendaDts *, 



SCOTT, 

Petitioner to Quash. 

HiLD :^That an affidayit made in the fatm B in oonneotion with sec. 9 of the 
Inflolyent Act of 1876, bat not disoloeing whether the debt is or ia not 
eeonredi is ineaffioient» and an attaohnient based thereon will be quashed. 

The Court, having seen and examined the petition in this cause 
filed praying that the writ of attachment be quashed and the attach- 
ment made under it set aside, and heard the parties by counsel ; 

Seeing that by the Insolvent Act of 1875, section 9, a creditor 
demanding a writ of attachment such as that which has issued in 
this cause, is obliged to swear that the person against whom such 
writ is demanded ^' is indebted to him in a sum proveable in 
insolvency of not less than $200 over and above the value of any 
security which he holds for the same*' ; and considering that the 
form B mentioned in the said section must be read in connection 
with, and as explained by, the said section ; and seeing that in the 
affidavit filed in this cause it is not stated whether the plaintiff does 
or does not hold security from the defendants for the debts mentioned 
in the said affidavit, and therefore that the said affidavit is insufficient, 
doth in consequence maintain the said petition and order that the 
writ of attachment in this cause issued be, and the same is, quashed, 
and the attachment made thereunder set aside ; and the present 
action dismissed with costs. 

Attachment quashed. 

Andrews^ Caron ^ AndrewSy Atty. for Petitioner. 
Blancha ^ Fentland, for Plaintiff. 
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COUR DE CIRCUIT, QUfiBEC. 
22 JANVIER, 1875. 
Coram Tessier, J. 
VfiZINA et aX, ▼. COTfi. 
Un nommeFerland, tout en continuant le commerce dans son propre nom, cede aon 
fonds de commerce au defendeur, et eigne ensuite une contre-lettre stipulant que la 
dite cession sera nulle du moment que le dit Ferland aura paje la dette par lui due 
au defendeur. Ferland achate ensuite des demandeurs certains effets pour lee fins de 
son commerce, et donne son billet promissoire, leqqel demeure non^payc. L'action 
est prise par les demandeurs contre le defendeur pour le prix et valeur de ces effets \ 
Jno£ : — Que le defendeur ayant profite par la transaction, quoique son nom n'j soit 
pas mentionne, est tenu au paiement de la dette, et que Ferland doit dtre 
oonsiderc oomme son mandataire et agent. 

Action inteDt£e contre le defendeur pour $93.00 pour effets et 
marchandises a lui, sea commis et agents dQment autoris6s, vendas 
et iivr6s It Qu6bec, aux 6poques et pour les prix port6s au compte 
annex6 k Paction. 

Tjessibr, J. — Ferland ayant failli, composa avec ses cr^anciers 
pour 15; dans le louis, le d6fendeur devenant caution de Ferland. 
L'acte de composition eut lieu le 30 Mars 1874. Quelques jours 
apres, Ferland vendit tout le fonds de marchandises au dgfendear^ 
niais par contre-lettre pass6e le roSme jour que Facte de vente, il a 
6(6 convenn que Ferland vendrait en son nom, garderait son enseigne, 
en un .mot ferait commerce comme s'il 6tait encore propri6taire ; 
qu'il rendrait compte a C6te des ventes, et que si, a Pexpiration dn 
d6lai fix6, Ferland ne pouvait payer, il serait d6cbu du droit de le 
faire. Ferland achote ensuite des demandeurs des marchandises 
pour $84.00 et donne son billet promissoire, lequel est encore dd. 
Dans I'intervalle, C6r6 prit possession de tout le fonds de mar- 
chandises. Ferland, entendu comme temoin, a admis la contre- 
lettre ; qu'il avait donn6 son billet promissoire pour les effets achet6s 
par lui des demandeurs, lequel billet n'a pas 6x6 pay6 a son 
6ch4ance ; qu'il remit au defendeur son fonds de commerce vers la 
mi-juillet ; qu'il a acbet6 les effets depuis les actes de composition et 
de vente, lesquels effets ont 6t6 vendus k son magasin ; qu^il a rendu 
compte k C6t6 suivant la contre-lettre, et que c'est le fonds de 
commerce qui existait au trente Mars qui a 6t6 remis au defendeur. 

Le defendeur a profits des effets achet^s des demandeurs. 
Ferland, sous ces circonstances, doit 6tre consid6r6 comme le 
mandataire de C6t6. 

Le d6fendeur est condamn6 k payer aux demandeurs la somme 
r6clam6e en cette cause en capital, int6r6t et frais. 

/. Malouin. C. A., Procureur des Demandeurs. 
Mackay ^ Turcoite^ Procureurs du Defendeur. 
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SUPERIOR COURT—IN REVIEW. 

Coram Stuabt, GAaAVLT and McGobd, J J. 

BEOINA, ex rekUiane 

JOHN O'FARRELL, 

Plaintiff in Prohibition ; 
▼. 

HTPPOLITE BRASSARD ei ah, 

Defendants in Prohibition. 

Hbld : — Ut That the Superior Coort and its Judges have exclusive controlling and 
reforning power over all inferior Courts and all Corporations. 

2nd. That no proceeding for controlling or reforming the acts of an Inferior Court 
or Corporation can be inaugurated without the authorisation of the Superior 
Court or of one of its Judges. 

3rd. That the Court of Queen's Bench has no power to authorise the issue of a 
writ of summons out of the Superior Court in any demand for Prohibition. 

4tb. That the power vested bj law in a Judge of the Superior Court at Chambers 
to authorise the issuing of such a writ is a power inherent in the Judge as 
such, and that the Court of Queen's Bench is no where vested with the 
power U^ allow such a writ, or with any power ol review over the conclusion 
of the Judge at Chambers. 

6th. That the Council of the Section of the District of Quebec of the Bar of the 
Province of Quebec, when jnvebtigating an accusation against a member of 
the profession brought by the Syndic of the Bar, under the provisions of 29 
and 30 Victoria, cap. XXYII, is a Corporation exercising a corporate 
franchise not subject to proceedings in prohibition. 

6tb. That the conclusion of such Council is conclusive on the nature of the 
offence charged, subject only to an appeal to the General Council of the Bar ; 
and is in no way subject to control by the Common Law Courts. 

Stuart, J. — This case is one of anasaal ipterest, and presents 
the Coart of Qaeen's Bench and the Bar at issae apon qaestions 
of Statute powers of great importance. 

Before entering npon the merits it may be fitting to observe that, 
from the year 1786 to 1849, advocates and attorneys were admitted 
to the practice of the profession in this Province after examination by 
the lodges, and were commissioned by the Crown. 

In the last mentioned year, the Act 12 Vict., cap. 46, was 
passed, the object and scope of which are fally explained in the 
preamble, in the following words : '* Whereas, it is important and 
necessary to the right administration of justice, that the profession of 
advocates, attorneys, ftc, in Lower Canada, should be exercised only 



34 SUPERIOR COURT. 

cvFarreii by persoDs Capable of performiog the duties thereof with honor and 
BraMard«(ai. integrity; and whereas it is expedient for the more certain 
attainipent of this important object, to e^ablish more efftctmei 
regulaUons mih regard to the profession and the itUere^i of the 
members thereof, it is enacted — ^that alt advocates, &c , admitted as 
snch at the time of the passing of this act shall be and form a 
corporation under the name of the Bar of Lower Canada." 

The Bar then was incorporated in order that more effectual 
^ regulations should be eMablished, that none but persons of honor and 
integrity should exercise the profession of advocates, &c., in Lower 
Canada. 

The legal profession is not elsewhere incorporated that I know 
of, certainly not in England nor in Prance, nor in the United States 
of America. 

The Bar of Lower Canada having become a corporation, that is, 
an artificial being, invisible, intangible and existing only in 
contemplation of law, and the right of the members to practice the 
profession having become a corporate franchise, in lieu of a right 
largely derived from the Bench, the relation of the members of the 
Bar to the Bench has undergone a change which I shall not undertake 
to define. The Courts are invested with no special powers, 
disciplinary or other, over the corporation of the Bar, and hence ihey 
possess only those which the common law gives them over ail 
corporations, public and private, and none other. On the other hand, 
all corporations have known powers of discipline over their members 
as incident to incorporation: the Bar possesses these and any 
specially conferred by its act of incorporation. 

It is necessary, moreover, to bear in mind the nature, extent and 
conditions of the remedy by prohibition. The prerogative writs proper 
of England, of which prohibition is one, so termed in distinction 
of writs of right, do not exist in this Province. A remedy of the 
same nature, but stripped of its prerogative features, and not to be 
distinguished from ordinary civil actions, for the protection of private 
rights, exists by statute ; it commences with a writ of summons to 
which is attached an information or petition praying the Court, by its 
judgment, to grant the redress embraced by prerogative writs in 
England. The 998th article of the Code of Procedure, which 
regulates the matter, is in the following words : *^ The summons for 
that purpose (mandamus, quo warranto, and prohibition) must be 
preceded by the presenting to the Superior Court, or to a Judge, of a 
special information containitig conclusions adapted to the nature of 
the contravention, and supported by an affidavit to the satisfaction of 
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the Court or Judge, and the writ of summons cannoi issue upon such o^Farreii 
ioibrmation without the authorization of the Court or Judge." It is BnunAttta, 
tbas made a condition precedent to the inauguration of proceedings 
in prohibition that they should k>e authorized by the Superior Coutt 
or a Judge thereof, und this is the only feature peculiar to this 
remedy not attaching to ordinary actions. So much for the remedy ; 
now for its extent and scope. 

Proceedings in prohibition are never, allowed, except in cases of 
usurpation or abuse of power by a Court, and not then. unless there 
are no other remedies adequate to afford relief. If the Court has 
jurisdiction of the subject matter, a mistaken exercise of that 
jurisdiction or of its acknowledged powers will not warrant a resort to 
the extraordinary remedy by prohibition. In all cases where the 
Court has jurisdiction of the subject of controversy, it matters not 
whether it has decided correctly or erroneously;* its jurisdiction 
existing, no prohibition lies. Nor will prohibition be allowed to take 
the place of an appeal, it is in no sense an appellate process, bui an 
original one, not employed in the revision of a cause already 
adjudged^ but itself originating a cause ; it is substantially a 
proceeding between two Courts, a superior and an inlerior, and is 
the means by which the superior tribunal exercises a superintending 
and controlling power over the inferior and keeps it within the limits 
of iis jurisdiction. This remedy goes no further than to restrain an 
inferior Court ; it, in no case, commands the inferior tribunal to 
render any specific judgment. 

The prohibition then must issue from a compeient Court, that is 
one having a controlling and reforming power over other Courts, and 
must be directed to a Court guilty of usurpation of power — ^these are 
essential conditions. 

I shall now give such sections of the act incorporating the Bar 
as are necessary to judge of the validity of the acts of the Council of 
the Section on the accusation of the plaintiff. 

*^ 29 and 30 Vict., chapter S7. — An act respecting the Bar of 
Lower Canada. 

^' Sec. I. — All advocates, barristers, attorneys, solicitors and 
proctors at Law in Lower Canada shall form a corporation under the 
name of *The Bar of Lower Canada,' which said corporation shall 
be divided in four sections, ftc. 

** Sec. 3. — The corporation may make all such b!f4au>s^ rules and 
orders as it deeme necessary for the interior discipline and honor of the 
members of the Bar; to regulate admission of candidates to the study 
or practice of the law, for the management of the property of the 
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o'Fmrroii corporalioQ, atid generally all by4aw9^ rules and orders of general 

BnMMttat, interest to the said corporation and the members thereof and necessary 

to insure its well working; which said by-laws and orders the said 

corporation may change, alter, modify and repeal whenever it shall 

deem necessary. 

^' The said by-laws, rales and orders shall not be contrary to the 
laws of Lower Canada, nor the provisions of this act." 

Section 9 authorizes the Conncils of Sections to make by-laws 
for certain purposes. 

^' Sec. 10. — The Council of each section shall, in and with 
regard to such section have power, 

^' First, for the maintenance of the discipline and honor of the 
body ; and as the importance of the case requires, to pronounce, 
through the Batonnier, a censure or reprimand against any member 
guilty of any breach of discipline, or of any action derogatory to the 
honor of the Bar ; and the Council may deprive such member of the 
right of voting, and even of the right of assisting at the meetings of 
the section, for any term whatever in the discretion of the said 
Council, not exceeding five years, subject only to appeal to the 
general Council, as hereinafter provided. 

Sec. 18. — In all cases where a member of the bar is accused of 
any offence and of any contravention of the provisions of this act« 
before the Council- of the section to which he belongs, the accusations 
shall be decided by a viva voce vote of guilty or not guilty, of the 
absolute majority of the members of the Council of the section. 

Sec. 19. — ^The manner of proceediag on all accusations brought 
by the Syndic shall be as follows : 

^^ When the Syndic receives on oath of one or more credible persons 
(which oath the said Syndic shall administer) a complaint against any 
member of his section affecting the honor ^ dignity j interests or duties of 
the profession^ he shatt submit the said complaint without delay, to a 
meeting of the Council specially called for the purpose, and if it is 
considered by the Council that the matter requires investigation, he 
shall order an accusation to be brought against such member.*^ 

^*Sec. 23. — Any member who shall consider himself aggrieved 
by the final or interlocutory judgment rendered by the Council of the 
section in respect of the accusation made before it, shall not have 
power to appeal, except to the general Council in the manner hereinafter 
prescribed ; and no judgment of the Council of one of the sections 
rendered in virtue of this act shall be reversed, except by means of 
the appeal in this act mentioned.'' 
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These are all the portions of the actofiQcorportion, that it seems o'Pa^eii 
to me accessary to have in mind. BreMai^«ta/ 

Supposing for the moment that the Council of the Bar conld and 
should be restrained by prohibition, to what Court did the authority 
belong to commence and prosecute such proceedings^ This is 
regulated by statute. 

Consolidated Statutes of Lower Canada, chapter 78, establishes 
a Superior Court, as follows: 

'* Sec. 2.— ^The Superior Court has original civil jurisdiction 
throughout Lower Canada, with full power and authority to take 
cognizance of, hear, try and determine, m the JirM instance BLud in due 
course of law, all civil pleas, causes and matters whatsoever, as well 
those ia which the Crown may be a party as all others, excepting 
those purely ol Admiralty jurisdiction, and excepting also those over 
which original jurisdiction is given to the Circuit Court. 

*^ Sec 4. — Excepting the Court of Queen's Bench, all Courts and 
magistrates, and all other persons and bodies politic and corporate 
witbin Lower Canada, shall be subject to the superintending and 
reforming power, order and control of the Superior Court and of the 
Judges thereof, in such manner and form as by law prescribed." 

Having the jurisdtction of the Superior Court, I will now give 
that of the Court of Queen's Bench. 

Consolidated Statutes of Lower Canada, chapter 77, establishes 
the Court of Queen's Bench. 

**' Sec. 4. — The said Court and the Judges thereof shall have, 
hold and exercise an appellate dvU juriedidion^ and also the 
jurisdiction ot a Couri o< Error, within and throughout Lower Canada, 
with full power and authority to take cognizance of, hear, try and 
determine in due course of law, all causes, matters and things 
appealed or removed by writ of appeal or error, from all Courts and 
jurisdictions wherefrom an appeal or writ ol error by law lies or is 
allowed, unless such appeal or writ of error is expressly directed to 
be to some other Court. 

" Seo. £3- — An appeal shall lie to the Court of Queen's Bench as 
a Court of Appeal and Error from any judgment of the Superior Court 
for Lotoer Canada in any district, in all cases where the matter in 
dispute exceeds ^20 sterling. 

*^ Sec. 26* — The party meaning to appeal from any d^nitive 
judgment of the Superior Court shall sue out a writ from the Court of 
Queen's Bench, in the exercise of its jurisdiction as a Court of Appeal 
and Error, under the seal of the said Court, and signed by the Clerk 
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o'parreii of Appeals Of biB deputy, statiag that the appellant complains of being 

Bnanideto/. aggrieved by the judgment appealed from and oommanding the 

Judges of the Superior Court, or any one of them, to send up the 

original papers and proceedings, forming the records or found in the 

registers of the Court, concerning the same* 

Sec. S admits of appeals from certain interlocutory judgments of 
the Superior Court. 

'^ Sec. 4. — But such appeal from an interlocutory judgment shall 
not be granted and allowed^ unless the party desiring, to obtain the 
appeal or his attorney, obtains a rule, upon motion made in the Court 
of Queen's Bench and served upon the other party or his attorney, 
to shew cause why a writ of appeal from such interlocutory judgment 
should not be granted.*^ 

These premises will be sufficient, I hope, to enable the junior 
member of the profession to form an opinion, and I shall now come to 
the case. 

Ih the month of February, 1875, the Council of the Section of 
Quebec of the Bar of the Province of Quebec, entertained an 
accusation brought against the plaintiff by the Syndic of the Bar, 
under the provisions of the act of incorporation of the Bar, and found 
him guilty of conduct derogatory to the honor and dignity of the 
profession and suspended him. 

On the 27th of February, 1875, the plaintiff presented in Chambers 
a petition, praying thiat proceedings in prohibition against the Council 
of the section should be authorized ; it is the same petition upon 
which the Superior Court rendered the judgment now under review. 
This authorization I declined to grant. 

Whereupon the plaintiff issued a writ of appeal de platio to the 
Court of Queen's Bench, upon which appeal was rendered the 
following judgment : 
'^ Court of Queen's Behch, (Appeal Side). 

^' Montreal, Tuesday, 22nd June, 1875. 
^* Present : — The Hon. A. A. Dorion, Chief Justice ; and Hon. 

Justices Monk, Taschersau, Ramsat and Sanborn. 
*< John O'Farrell, of &&., Advocate, (Petitioner for writ of prohibition 
in the Court below,) 

and Appellant. 

^^ The Council of the Section of the District of Quebec of the Bar of 
the Province of Quebec, and the Syndic A. R. Angers, and H. 
Brassard, of ftc, 

Respondents* 
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** The Conrt baviog heard the appellant and respondent, H. oTarreii 
Brasaardi by their connsel respectively, examined as well the recardand BmsMrd et cu. 
firoaedingre had in the Court below as the reasons filed by appellant 
and the answer thereto, and mature deliberation being had ; 

** Considering that the proceedings on the aocasation ol the 
Syndic of the Bar ot Lower Canada of the Section of the Disti^ict of 
Quebec against John O'Farrell, of the <nty of Quebec, Esquire, 
advocate, for that he, the said John O'Farrell, being then an advocate 
and member of the Bar of Lower Canada, Section of the District of 
Quebec, conducted himself in a manner derogatory to the honor, to 
the dignity, to the interests and to the duties of the legal profession, are 
legal proceedings, and were subject to be restrained by prohibition ; 
^* Considering that the judgment of the Council of the said 
section rendered at a special meeting thereof, held on the SOth of 
Febmary, 1875, does not disclose any offence derogatory to the 
discipline and honor of the Bar or any act or thing with which the 
said Council should or could intermeddle ; 

** Considering that there is error in the order of Mr. Justice 
Stuart, given in Chambers at the city of Quebec, on the petition 
presented on the 27th February, 1875, to wit : the order of the Snd 
March, 1875, declining to grant a writ of prohibition to restrain the 
said proceedings of the said Council of the said section ; 

*^ Doth reverse the said order of the Snd day of March, 1875, and 
proceeding to render such judgment as the said honorable Judge 
should have rendered, doth order that Her Majesty's Prerogative Writ 
of Pt^hibition should issue from the said Superior Court, sitting at 
Quebec, returnable in the said Conrt, in the said District of Queliec 
on Wednesday, the 1st day of September, 1875, the whole with costs 
in appeal against the respondent, Hyppolite Brassard." 

in pursuance ol the injunction contained in this judgment there 
were bad proceedings in prohibition in the Superior Court, which, after 
plea and proof, terminated in the Court (held by Mr. Justice Dorion), 
rendering the following judgment : 

** Considering that the judgment rendered by the Council of the 
Bar, section of ttie District of Quebec, on the 20tb February, 1875, by 
which the plaintiff was suspended from the exercise of his profession 
as an advocate for the space of three months, was rendered by the 
said Council in their judicial capacity. 

*^ Considering that the said judgment does not disclose any 
offence derogatory to the discipline and honor of the Bar, or any act 
or thing with which the said Council should or could intermeddle, 
and that therefore they have exceeded their jurisdiction ; 
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o'Firreii «< Considering that the writ of prohibition iasued in this caose is 

BrMMrd«ta/. well groundcd, and that the defendants have shewn no good reason 
why it should not be enforced ; 

*^ The pleas fyled by the said Coancil of the Bar are hereby 
dismissed with costs, and it is ordered and adjadged that the 
prohibition do stand and that the defendants shall not proceed any 
farther npon the said jAgment and the execution thereof, and they 
are prohibited and restrained from so doing, under the penalties 
iny^osed by law, the whole with costs against the said defendant 
Brassard, distraits in favor of John OTarrell, Esq., attorney for 
plaintiff." 

This last judgment is now before as in review; it is sabstantially, 
almost literally the judgment of the Court of Qaeen's Bench. 

The plaintiff having applied to me in Cbannbers after the Council 
had rendered its decision upon the accusation against him, though 
he might have made his application on any day during which the 
accusation was before the Council, fell within the rule laid down by 
Lord Mansfield in Bugf^n v. Bennet, that a party who has neglected 
to object, in hopes that judgment will be in his favor, will not be 
heard to make objection after he finds, contrary to his expectation, 
judgment has been given against him, unless it appears on the face 
of the proceedings that the Court below has no jurisdiction, '* for,** 
says his Lordship, ^* a prohibition may issue at any time before or 
after sentence in such case, because all is a nuUUy^ U is coram non 
iudice.^^ It was manifest to me that the plaintiff had taken the 
chance of getting a decision of the Council in his favor, and in 
giving the rule which applies in such clEises, I used the very language 
of Lord Abinoxiu 

The rule as stated in few words by Lord MANsncLD and Lord 
Abimoxs, and followed by all English Judges, lays down the law 
upon a very important subject which, though sufficiently explicit for 
persons fully conversant with the subject, requires development for 
those who are not so. 

The decision of every Court, high or low, acting within the 
limits of its jurisdiction is the judg.nent of the law. Judges are the 
mouth-piece of the law, bound to pursue strictly the powers conferred 
upon them and not to overstep them upon pain of their acts becoming 
unauthorized and consequently illegal acts. In the words of 
BsRRiAT St. Prix, lejuge n^est que Vorgans de la Un^ Is jugemeni ssi 
P opinion dujuge que la lot statue de telle maniire sur la cause d lui 
soumise. Cette opinion^ tant qu*eUs n^est pas detruite par Us votes da 
droitj est canridirie comme 4tani la viriti. The judgment of a Court 
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baring jarisdictioD is a perfect jadgment, condades the subject in oTarr^u 
wbiob it is reDdered, proDoances tb^ law of the case, and there can Branari«a/. 
be no jadioial inspectioo behind it except by an appellate power. 
As a necessary conseqaence, no action will lie against a jadge in the 
exercise of his judicial fnnctions, provided his acts, though done 
mistakenly, are within the scope of his jurisdiction. But if, in the ^ 
execQtion of an authority conferred by lavnipon a public officer or 
private individual, an abuse or excess of the authority occurs, the 
entire proceedings under the authority, are rendered void, and the 
person committing the act complained of as an ebuse or excess 
becomes a trespasser ad initio ; and it is immaterial whether the 
authority is derived from the common or statute law — it is a 
condition to exemption from liability for errors in the exercise of our 
judicial functions that our acts are within the limits of our 
jurisdiction. A Judge acting viriuie officii is under the sgis of the 
law, and safe from personal responsibility, but when acting colors 
qffidi be is a trespasser and personally liable to action. 

The liability is the same under the French law. Art. 6, ord. 
1667, reads thus : — ^^ D6fendons k tons nos juges comme aussi aux 
juges eccl6siastiques et des seigneurs d^retemr aucune oauMe^in^ance 
ou prods dofU la cofmaissance ne leur appartitnl. Mais leur 
enjoignons de renvoyer les parties pardevant les juges qui doivent en 
connaire, ou d'ordonner qu'elles se pourvoiront d peine de nuUU4 des 
jugemeniSj et en cas de contravention pourront les juges 6tre intim6s 
et pris d partie. And Jousse upon this provision says: — Ce qui 
rpgarde non seulement les juges de premi&re instance, mais encore 
ccux d'appel dans le cas ou ils resolvent un appel qui doit £trs porti 
devant d'antres juges.'' Under both systems of law, the judgment is 
declared absolutely void, and the judge liabla to action. 

A judgment appearing on its face to be rendered by competent 
authority is conclusive until reversed in appeal. A judgment on its 
face rendered by incompetent authority is void. With this plain rule 
in mind, it was my duty to inspect carefully the decision of the 
Conncil, and if there did not appear any want of jurisdiction on its 
face, to apply the rule laid down by the Judges of England* Now, 
the accusation by the Syndic of the Bar against the plaintiff was for 
eoodact derogatory to the honor and discipline of the Bar. He was 
beard in bis defence, and was found guilty. Was it possible, in face 
of the 10th and 19tb sections of the Incorporation Act, to say that th# 
Coimoii had not the power to entertain and pass judgment on thai 
aecnsation ; and, if so, did it not conclnde the subject and proaonnoe 
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o*Farreii OH the law of the case, subject only to appeal ? I see nothing to come 
BtAmniitmL baok upoD Id the manner in which I dealt with the plaintiff's petition. 
I coold not have authorized a resort to prohibition without misappre- 
hending the scope ol that remedy and misapplying it. 

I now come in order or time to the judgment of the Court of 
I Queen's Bench. The Tj|ry first fact alleged in it that ^* the Court had 
examined the record and proceedings had in the Court below*' is one 
calling lor challenge. There were no proceedings in any Court 
below, there was therefore no record of such. On the petition praying 
for prohibition, I wrote my refusal to authorize any such. This 
refusal never formed part of the records of this Court, and the 
Prothonotaries went beyond the limits of their duty and |>owerif they 
recorded it anywhere, and in doing so they could not make that a 
record whichthe law does not make so. There are proceedings of a 
Judge at Chambers, treated of in the third part of the Code of 
Procedure, which are exceptionally and specially made records, but 
the proceedings in question are governed by the second part of the 
Code where no provisions exist such as in the third part. Not 
having authorized the commencement of proceedings in prohibition, 
no suit for that purpose was pending, and there were no proceedings 
in the Court below. 

Prohibition cannot issue in England without the authorization of 
a Court any more than it can with us. Is a refusal there by the Court 
to authorize prohibition subject to appeal ? Or is such a refusal a 
record ? 

It was decided in the case of the Bishop of St. David's, that a 
writ of Error will not lie to the House of Lords for refusal of a 
prohibition — Lord Raymond, p. 545. And no writ of error lies to the 
Exchequer Cbamber— Free v» Burgoyne 5 B ft C, p. 766. But it 
was held that application may be made to any Court in Westminster 
Hall, so that it would seem that the only remedy, when a rule for 
prohibition is discharged by a Court, is by an application to another 
Court — LeCaux and Eden^ Dong., p. 620 — and no case is to be found 
in England in which a writ of error issued for the refusal of a 
prohibition. 

It is not necessary to cite authority to show that the mere 
discharge of a rule for prohibition is not in England a record. 

There was no record of any proceeding before any Court^ but 
ihere had been a proceeding before a Judge at Chambers which never 
formed part of the record of any Court. What is the rule respecting 
appeals from a Judge at Chambers f 
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In KUkenns Railway Co. v. Fidden^ Parks, B., said : «' This o^Ftrreii 
matter has been several times before the Courts, and the principle on BrM«rfrt«^. 
which they proceed is that the Court will always revise the decision 
of a Judge where he is acting merely as its deputy, but not where 
aa etUirely independent jwriedidion is given to him by staiute.^^ 
PoLiiOCK, C. B., in the same case, said: — ^* Wherever a Judge at 
Chambers exercises a juriediction it^erent tn him merely as a Judge^ 
the Coort will not interfere with his decision; but it is different 
where be is sitting for the Court to transact that business of practice, 
which, if there was time for it, would be done by the Court itself." 

la ilfor^ t;. Appkby^ Aldsrson, B., said : — *' My brother Ourust 
having refused to make an order, I do not see how this Court can 
interfere. When a Judge makesr an erroneous order, then you may 

appeal to the Court, but when he makes no order In a 

case like the present, when the point could not be raised except the 
order be made, the party might apply to another Judge, but if each 
Judge individually refuses to make an order, an appeal to them 
collectively in this Court will surely be of no avail." 

In each oi these two instances it was an appeal to the Court, in a 
case pending before it, from the act of one of its Judges at Chambers 
in th6 case itself, and even there the distinction between the power 
inherent in the Judge by statute and the power derived from the 
Court was applied and prevailed. In this instance it is not an appeal 
to a Court in any case before it. Indeed Ihere was no case before 
any Court at all, it is the exercise of a power indubitably diseretionary 
in the Judge and inherent in him by statute which is made the subject 
of appeal. As the power to authorize proceedings in prohibition is 
vested by law in the Judges of the Superior Court, the refusal of one 
did not impair the right of another to grant it or of the party to go 
from one Judge to another, as it is the practice in England to go ftom 
one Court to another. 

Oar remedy by prohibition is governed by statute, and 'as it 
provides that prohibition shall issue out of the Superior Court, but not 
withont the authorization of that Court or one of its Judges, the law 
excludes the Court of Queen's Bench and its Judges equally from 
tbe power to authorize the proceedings as from that of entertaining 
them at all in the first instance. Ezpreeeio unius persanm vel rei eei 
txclneio aUeriue. This extraordinary remedy lies with the Court 
and Jadges named by the law to inaugurate and entertain it, and 
with none other. No prohibition can legally issue out of the Superior 
Court without sach authorizatioa,and the authorization is a proceeding 
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•o*FftR»ii ificideDt, essenlial and inherent in the Superior Court and Jndges, and 
BimaMgtaf. indispeQsable to the inatitntion of an action of that nature in ifaai 
Coart. 

The jacNcatnre system of this Province is simple in the extreme. 
There is one Conrt with original cfril jnitsdictton for Lower Canada ; 
one intermediate Court, of civil appellate juriediction, called the 
Conrt of Queen's Bench, and a Conrt or final appellate jurisdiction 
in Her Majesty in Her Privy Council or in the Supreme Conrt at the 
option of the suitor. 

Suitors are thus plainly entitled first to the judgment of the 
Superior Court, and then to that of the Court of Queen's Bench, and 
then to that of Her Majesty in Her Privy Council or to that of the 
Supreme Court ; but all cases must originate in the Superior Court, 
and can come within the jurisdiction and attributes of a Court of 
Appeals only after they have been decided by the Superior Court. It 
ia the first essential to the appellate jurisdiction of the Queen's Beuoh 
tiial; it should be the revision of a decision of the Superior Court. In 
the language of Bsubiat Saiitt-Prij: ^ lee Coura d'Appel, comoie 
leur nom I'indique, sont des tribunaux investis de la juridiction 
bnlinaire de second d6gf% et chargfis de r£fofmer an besoin les 
decisions des juges inf)§rienrs. Elles jugent de nonvean snr appel 
les actions d6jjt jng^ en premier ressort." in the present case not 
only has there beea no decision in the Superior Court in the matter 
of the prohibition, but there never existed any case whatever in the 
Superior Cdnrt at any time before the rendering of the judgment of 
the Court of Queeals Bench, cailetJ a judgment in appeal, on the 
subject of this prohtbition Yet the writ of appeal was directed to 
the Superior Court, and the judgment in appeal declares t4iat it has 
had under view the proceedings in the Court t>elow. 

There was issued a writ of appeal de piano by the plaintiff; 
under such, a definitive judgment of the Superior Court could alone 
be brought up for revision, and if under color of such a writ a 
judgment of any other kind not of that Courts such as an order by a 
Judge at Chambers in no pending ease^ ordering notUng, sMvely 
deoUniag to exeroiae pow^n, whiioh it was in his discseiion to do, 
were returned with the writ, there would not be the fiaijatest 
acmblance of juried ictioa in the Court of Queea's Bench uver it. 
The writ of appeal could only order up a judgment in a cauae 
heretofore pending in the Superior Conrt, and tba leturu ia %a 
absolute nullity, if there were no judgment of the Superior Coutt. 

After the most patient investigation of this case, I am cf opinion 
that the Court of Queen^ Bench has a power of appeal over a 



SUPERIOR COURT. 45 

definitive judgment and certain interlocntory judgments of the orarreu 
Soperior Court, that it has no power of review over an order of a BmamMtivt: 
Judge of the Superior Coart of the nature of the one in qneetiont 
cannot aet anoh a^iiie and still le^s proceed to render an order 
inherent in such Judge and whiclk the law requires shall emanate 
from him ; that by the law of its organization it has no authority to 
snpariotend, reform or control any inferior Court or corporation in 
Lower Canada, nor to authorize or meddle with the remedy by 
prohibition or any other of such nature by which such Courts and 
corporations may be controlled, but that such power vests exclusively 
in the Superior Court ; and that the proceedings and judgment of the 
Court of Queen's Bench in the present case are altogether void and 
eormm mmjudice. The principle of law being that when a Court 
acts without authority, its judgments and proceedings are regarded 
as nullities, they are not voidable but simply void, and form no bar 
to a remedy sought in opposition to them, even prior to a reversal ; 
they constitute no jcistification, and all persons concerned in 
executing such judgments are considered in law as trespassers. — 
EUioii V. Piertob, I Peters' Dig., p. 340. 

There are eccentric features in the intervention of the Court of 
Queen's Bench in this, matter not unworthy of remark. It gave a 
judgment on the merits of the decision of the Cooncil of the section 
before that decision had come in any way before the Court alone 
competent to entertain proceedings to control it. It originated a 
proceeding in a Court of original jurisdiction, although itself a Court 
of exclusively appellate jurisdiction. It dictated to the Superior 
Court the specific judgment to be rendered by it in a case not yet 
commenced ; in fact, it is an injunction to the Superior Court to 
entertain a prohibition it had refused, and it is, at the same time, a 
prohibition to the Council to proceed further. I have been able to 
lay my hand on no case sanctioning so comprehensive a remedy ; it 
is the first of its kind that comes under my notice. Again, upon an 
accusation of the Syndic of the Bar, ordeted by the Council of the 
section for an ofience against the honor and dignity of the profession, 
brought before it by a writ of appeal ad Iressed to the Superior Court, 
the Court of Queen's Bench imposed the costs of appeal, not upon the 
Syndic who made the accusation, not upon the Council, which it 
convicts of not knowing what is an action derogatory to the honor of 
the Bar, but upon Brassard who gave the affidavit, before any 
accusation existed at all, upon which the Council acted when it 
ordered the accusation to be brought. This is as much as if a case* 
commenced by a aspiaa were dismissed with costs against the 
book-keeper who made the affidavit upon which it issued. It still 
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o'FarreM remains to be seen how this jadgraent Tor costs is to be ettforoed. 
BtnamtAmtu: Under ordinary oircumstances, and I never saw or beard of an 
instance otherwise, the jadgment in appeal is in a case previonaly 
decided in the Superior Court and is enforced by execution out of the 
Superior Court instead of its own judgment. But how a judgment 
in an appeal commenced and concluded in the Queen's Bench before 
any proceeding was had in the Superior Court is to be enforced I 
know not. 

I do not go further in the consideration of the judgment of the 
Couit of Queen's Bench, l>ecause its reasons have been adopted by 
the Superior Court, and I shall consider them in treating the 
judgment now under review. 

1 now come to the judgment of the Superior Court under 
revision. The case has been argued with marked ability by the 
counsel of Brassard. He deems the judgment erroneous as well by 
reason of nullities of form as substantially on the merits. I shall 
take up both classes of objection. 

Brassard in an exception d la forme invokes the law which enacts 
that no writ shall issue in prohibition unless authorized by the 
Superior Court or one of its Judges. As Brassard was mulcted in 
the costs of an appeal, though he brought no accusation before the 
Council, complained of no injury, asked for no satisfaction, bad no 
legal right to move the Council, was a stranger to the Corporation of 
the Bar, could under no pretence undertake the duty of vindicating 
the discipline and honor of that body, and though he had no interest 
to bring the plaintiff under the scourge and censnre of the Council, 
and though he was no party before the Superior Court, I do think that 
he is in favorable circumstances to invoke the letter of the law in his 
favor as well as its spirit. 1 regret to dissent from the judgment of 
my brother Casault, who dismissed Brassard's exception d la forme. 
I am of opinion that prohibition was refused by the only authority 
that could have granted it — that the Court of Queen's Bench could 
authorize no proceedings to be commenced in another Qourt, and in 
fact that no proceedings in prohibition have been authorized by 
competent authority, and that the exception d la forme should be 
maintained and the plaintift's action dismissed with costs. Brassard 
seems to have been treated with unmerited harshness by the Court of 
Queen's Bench in condemning him to pay the costs of an appeal in a 
cage in which, in my apprehension, he is no more a party than I am, 
and again, though in a less striking degree, by the Superior Court in 
the costs of the prohibition, in a case which concerns the discipline 
and honor of the Baj, but in no way regards Brassard immediately or 
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remotely I hope I shall never be found to surrender powers and o'Farreii ^ 
dnties so plainly vested exclusively in this Court into the hands of Brawd^ic^. 
any other Court, choosing tT> arrogate to itself such powers — the 
power of sanctioning proceedings in prohibition belongs exclusively 
to this Court, and I cannot recognize as legal, proceedings of this 
nature authorized by the Court of Queen^s Bench. 

The first proposition in the judgment of the Superior Court is 
that the judgment of the Council complained oi ^* was rendered by the 
said Council in their judicial capacity.'* 

The remedy by prohibition goes to a Court. By ^'judicial 
capacity" I understand the Court to mean that the Council was a 
Court in fact. This proposition is the basis upon which rests the 
judgment If the Council were not a Court it could not be controlled 
by prohibition. . It is therefore of the last importance to inquire 
whether the Council was or not a Court. 

It must be admitted that the Council permitted the proceedings to 
be invested with as much of the forms of a trial i)efore a Court as 
possible ; this of itself has nothing objectionable in it ; it may mislead 
those looking superficially at the subject, but this would not m'alce a 
Court out of a Corporation. Corporate powers may sometimes be 
fiMist judicial in their nature, and may be draped in legal form and 
language without in the least changing the character of the act itself ; 
a woman in man's auire is a woman still, though she may impose 
upon some by assuming the drec»s of a rnan, and upon a question as 
to her sex, her attire would not be allowed to weigh a straw. The 
legal aspect given to the proceedings is due in a large measure, if not 
wholly, to the plaintiff himself ; he pleaded as in a case In a civil law 
Court, when it is quite possible that the only answer to an accuslition 
such as brought against him is guilty or not guilty ; as the decision 
must oertainly be by a viwk voce vole of guilty or not guilty. Such a 
vote establishes whether the conduct complained of was or not 
derogatory to the honor and dignity of the profession. 

The Council is no w*here in the act of incorporation called a 
Court. A jurisdiction is defined to be *< a power constitutionally 
conferred upon a Court, a single Judge or a magistrate, to take 
cognizance of and decide causes according to law and to carry their 
sentence into execution." No jurisdiction in a strictly accurate 
sense ean be conferred on a corporation. Corporators have conferred 
upon them powers or franchises, and some are incident to all 
corporations. 
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o'FarreH A 8 the Bar of Lower Canada is incorporated by act, there m 

•^^ conferred upon it by that mere fact all the powers by law incident to 
a corporation. What are some of them ? 

The right to remove a member for improper conduct is incident 
to every corporation. — Abbots Dig. Law of Corp., p. 8S4» 

When the offence is against the party's daty as a corporator, 
in this case he may be expelled on trial and canmciiom by the 
corparaiion. — Ibidem, p. SS5. 

There is a neceesUp of a tMe or corporate ad decl^tiug the member 
expelled. The member of a corporation is entitled to notice of the 
intention to expel him and of the grounds, and to an opportunity to be 
heard in answer to the charge.-— Ibidem, p. 836. 

It is then a corporate right to be exercised by a corporate act, 
incident to every corporation by law, to try and convict a-member 
for an offence against his duty as a corporator and to expel him. 

The power of amotion or disfranchisement of a member for 
reasonable cause is a power necessarily incident to everycorporation. 
It was, however, the doctrine formerly that no freeman of a corporation 
could be disfranchised by the act of the corporation itself, unless the 
charter expressly conferred the power, or it existed by prescription. 
But, since, C. B. Hals held that every corporation might remove a 
member for good cause ; and in Lord Bruce's case of the £ing 
against Richardson^ the question was fully and at large discussed in 
the B. R., and the court decided that the power of amotion was 
incident and necessary for the good order and government of corporate 
bodies as much as the power of making by-laws. — 8nd Kent 
Comment., 878. 

Moreover, are the constituents of a Court to be found in the 
council? According to Blackstone, " in every Court there must be 
at least three constituent parts — the actor, reus, and judex; the 
actor, or plaintiff^ who complains of an injury done ; the reus, or 
defendant, who is called upon to make satisfaction for it ; and the 
judex, or judicial power, which is to examine the truth of the fact, 
and if any injury appears io have been done, to ascertain and by its 
officers apply a remedy.*' 

When the Syndic has evidence on oath of any action of a member 
of the section affecting the honor, dignity, interests or duties of the 
profession, he is bound to submit it to a meeting of the Conaeil 
specially called for the purpose, and the Council in its diseretioa 
orders an accusation to be brought against such member if it so 
please. It is then the duty of the Syndic to draw up an aet of 
accusation. 
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The actiQiMnust be one affectiDg the hooor, dignity, or interests o>Farr«ii 
of the profession in order to constitate an offence— -the accasation is Bmmardetai 
ordered by the Coancil — it mast be in the name of the Syndic, an 
oScer oi the corporation with no individual interest in the accasation, 
DO peraooal injury to complain of, and it mast be decided by the 
Coancil. There is no actor or plaintiff who complains of an injary, 
no reus or defendant who is called upon to make satisfaction, bat a 
delinquent member to be censured and punished in his corporate 
rights for a breach of duty towards the body if guilty, and the judicial 
power is the Council. The Council is both odor et judex; it accuses 
and passes judgment on its own accusation — ^this cannot be a Court, 
but the Council is plainly in the exercise of a corporate franchise, a 
legal estate vested with an interest — it is maintaining the discipline 
and honor of the bar, with which power it is specially invested by the 
act of incorporation. The Council is then not a Court, it is a 
corporation and, in all it did in this matter, it exercised a corporate 
franchise, by corporate acts, in corporate meetings — and it is not 
subject to prohibition under any circumstances. It is a general 
principle that where the act of incorporation provides for an offence, 
directs the mode of proceeding and authorized the corporation, on 
conviction of a member, to punish him, their judgment, if the 
proceedings are not irregular is conclusive and cannot be enquired 
into collaterally, by nuuMiamuf, action or any other mode. — Angell ft 
Ames on Corporations, p. 648. 

In fine, the Court that ordered the prohibition is not intrusted 
with the superintendence or control of any civil corporations and 
inferior jurisdictions, cannot inaugurate any of the remedies which 
lie within the attributes of the Superior Court, in which vests 
exclusively the superintendence and control of corporations and 
Courts. And it has been addressed not to any Court that has 
usurped jurisdiction, but to the Council of section, a corporation 
exercising a corporate franchise belonging to it by law. The two 
essential conditions that the remedy should proceed from a Court 
authorized to issue it and be addressed to another Court, are both 
wanting and the judgment finds itself without any basis on which to 
rest. 

The next proposition of the judgment of the Superior Court is : 

" Considering that the said judgment does not disclose any 
offence derogatory to the discipline and honor of the Bar or any act 
or thing with which the said Council should or could intermeddle, 
and that therefore they have exceeded their jurisdiction." 
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(j*parreii When the Saperior Coart ppeaks of an 6ttenbe egafttst the 

arMMni^of. discipline and honor of the Bar which comes within its^#a€tioQs tQ 
pass a jadgment upon, it can only mean one known to the law. Now, 
in the long catalogue of offences known to it, I know of none called 
an offence derogatory to the discipline and honor of the Bar or of a 
corporation, nor have I ever seen any law book in which any each 
offence is defined ; if there be no such offence known to the law, 
upon what does the Superior Court form its judgment ? It is a Court 
of law, and must therefore have the sanction of law for its judgments. 
If it merely expresses the private opinion of the Judges who rendered 
it, however high that authority, there may be opposed to it one of 
equal weight, the unanimous opinion of the Council the other way. 
It is by inference that it arrives at the conclusion that the Council 
has exceeded its jurisdiction. It does not say that the Council 
cannot entertain an accusation of this nature, nor that it cannot 
punish in the way it has done, nor that the act which the Coancil 
deemed derogatory is not so. The Council is supposed to have erred 
on the merits of the case, and their appreciation of the evidence 
brought before it. Even if this be true the remedy for such error 
belongs to a Court of Appeals, not to a Court of original jurisdiction 
proceeding by prohibition, and this amounts to improper interfereixce 
with the exercise of the powers of the Council by law vested in it and 
which should be untrammeled. Now the whole subject is put in the 
hands of the corporation by the authorizing the corporation *^ to make 
all by-laws, rules and orders as it deems necessary for the interior 

discipline and honor of the member? of the Bar; and 

generally all by-laws, rules aad orders of general interest to the said 
corporation and the members thereof necessary to insure its well- 
working." These are very extensive powers, and cover the whole 
ground of the interior discipline and honor of the members of the 
Bar. And, moreover, the Council of each section, itself a corporation, 
with the power of making by-laws, rules and orders, has the power 
of maintaining the discipline and honor of the Bar, and of punishing 
any member guilty of any breach of discipline and any action 
derogatory to the honor of the Bar, by censure or reprimand, by 
depriving him of the right of voting, of that of assisting at the 
meetings, and of suspending him from his functions — all corporate 
rights that no Court could deprive him of for any such cause. It is 
perfectly manifest that conduct derogatory to the honorand discipline 
oi the Bar is no offence known to the law, that it is a breach of 
propriety and of the duty of the corporator towards the corporation, 
with which the Courts have no power to meddle in any manner, and 
the Bar was incorporated with the express view of establishing more 



SXJPEBIOR COURT. 51 

effectaal regolations with regard to the profession, and to promote its opamii 
honor and integrity. It has all the power legislative and judicial Bi>w«rd<f« 
connected with the matter and necessary for the purpose. 

The error into which the Superior Conrt has fallen is one into 
which it has been prompted by the Court of Queen's Bench, it has 
misapprehended the powers of internal discipline conferred upon the 
corporation of the Bar as a franchise, and has committed the double 
error of assumin g that it had any control over the Bar at all, whether 
as a Conrt or a corporation, and that the Council was in fact a Conrt. 

The boDorabb judge who expressed the views of the Court of 
Queen's Bench when rendering the judgment of that Courtis reported 
to have said that the magistrate had the right to address his warrant 
to the plaintiff and compel him to execute it, and there was no great 
offence in the plaintiff doing voltmtarily what he could have been 
compelled to do. It is not my duty to enquire into the soundness of 
thia obiter didum^ but I may say without impropriety, that if the Bar 
may be selected to execute warrants, so may all other citizens 
however high their social position — and why not the Judges 
themselves? At first sight, it is startling to be told that such 
exorbitant power resides in magistrates, but the conclusion that an 
advocate, doing voluntarily what he could be compelled to do, can be 
guilty of no breach of propriety or duty, or of conduct for which he 
may be censured, is equally matter for grave reflection before it i^ 
acquiesced in and acted upon. This circumstance can escape 
nobody on the question of what a gentleman owes to the body to 
which he belongs; the Bar are at one extreme and the Court of 
Queen's Bench at the other. The Bench see nothing to censure in an 
advocate voluntarily taking upon himself the functions of a constable 
in a case in which he is professionally retained, the Bar see in it just 
ground of suspension and seem to feel that the character of the Bar is 
seriously compromised in public estimation by such conduct. This 
immense divergence of opinion is not one upon law but upon what is 
becoming conduct in an advocate. This very divergence of opinion 
would seem to go far to prove the wisdom of putting the honor of the 
Bar and all other matters having reference to its internal discipline in> 
the safe keeping of the profession itself instead of in Courts. The 
law cannot be two clearly laid down, I believe, that corporations, as 
such, are alone competent to deal with what concerns tiiem as 
corporations and are the best judge, as they must be held to be the 
only judges, of what concerns their own interests. In a monetary 
corporation, its interests will be mainly in relation to its pecuniary 



52 SUPERIOR COURl. 

0'F.rr.ii profits — ^bot ill a corporatioD of the Bar it will be the honor and 
BrftManitta/. integrity of the body exemplified in the condnct of each and all of ira 
members. Each member of the Bar becoming a member of the 
corporation contracts that the will of the majority shall gorern in all 
matters coming within the limits of the act of incorporation ; and in 
all matters of pnrely internal economy, the majority are supreme and 
the Courts cannot interfere, whether before, to prevent the doing of 
acts, or subsequently, to relieve from the consequences thereof. As in 
many corporations the power is given to directors, in this it is 
conferred upon councils who monopolise the powers of the corporation, 
the members remaining only with the right to elect the Council ; the 
acts of the Council are the acts of the corporation and are completely 
binding on all the members, and there seems to be no excuse for the 
interference of Courts in such domestic matters. 

We may with great propriety and profat refer to the extent of the 
powers of discipline of the Bars of England and France, over their 
respective members. I make bold to vouch that the Bar of Lower 
Canada do not wish to be tried by a standard of propriety and honor 
of a lower degree than that of either of those Bars. 

And commencing with the English Bar. Lord Maetsfield, 
speaking of the Inns of Court, says : ^* They are voluntary societies 
which for ages have submitted to government analogous to that of 
the Seminaries of learning. But all the power they have concerning 
admission to the Bar is delegated to them by the Judges, and in every 
instance their conduct is subject to the control of the Judges as 
visitors. The antient and usual way of redress is by appeal to the 
Judges." The right to admit thus delegated, was admitted to carry 
with it as a necessary consequence the right to expel — and as a fact 
the Inns of Court in England exercise the right to disbar. The most 
recent instance of the exercise of this right is that oi Dr. Kenealy in 
December, 1874, and is In the following words : ^* Ordered that Dr. 
Kenealy's cali to the Bar be and the same is hereby vacated, that he 
be expelled from this Society, and his name erased from the roll of 
members thereof.'' The cause of expulsion was certain articles of 
Dr. Kenealy on the Bench, which were looked upon as derogatory in 
a member of the profession and rendering him unworthy of being 
continued as such. The most extensive powers of internal discipline 
reside in and are enforced by that Bar without the Judges interfering. 
The wisdom of this course commends itself to imitation. What in 
England flows from mutual confidence and regard in the Bench and 
Bar seems to me to rest here on the law itself as I shall endeavor to 
show presently. 
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I shall now give the powers of the Bar of France over its oTan^H 
members; they are the same Id their raain features except perhaps BnMM^mi 
that the discipline is if anything more strict There will be found 
nothing in the one coantry or the other tending to the doctrine so 
lowering of the standard, as that nothing short of an offence against 
law will amonnt to an action derogatory to the honor of the 
profession. 

*^ Les avocats exer^ant leur profession an Parlement de Paris, 
pris coUeotivement, se nomment Pardre des avocats lis ne forment 
ni corps ni commanaat6 : n'ayant ni statnts commons, ni profession 
oa charges communes. CTeat une aocUU libre dont les membres n'ont 
de rapports entre eox qn'^ raison de ce quails exercent des fonctions 
qni les rapprochent les uns des autres ; et k raison de ce qu^itant 
libre$danB Pexerdce de leurs fondiona il est naturel qu'ils ne les 
exercent qo'aveo des personnes qoMls agr§ent ; on qu^Us cesseni de 
les exeroer avec des personnes qn'ils ont des maiifs pour ne plus 
€igrier. 

** Qnoiqae Pordre des avocats ne fasse point un corps et n*ait 
pas besoin, a proprement parler, de d61ib6rations communes pour 
g6rer ses affairs paisqu'il n*en a pas; cependant on congoit quMl est 
indispensable de se voir, de se r6unir, et de conf6rer ensemble, soit 
^pomPadmisHon de nouveaux sufets^ soit poor rejeter do sein de I'ordre 
ceux qni auraient eu le malheur de manquer & lehrs devoirs.' 

^^Lorsqu'nn avocat fait qnelqu'action qni le rend indigne que 
ses confreres continuent k commnniquer avec Ini, on le raye du 
tableau. Cette radiation se prononce k la deputation du vosu de 
Pordre ; mais si Pavocat ray6 croit avoir k se plaindre de cette 
decision, il demande une assemble g6n6rale de Pordre, dans laquelle 
ii est entendn et oix Pon prononce d6finitivement snr son sort. Ce 
n'est pas on jogement proprement dit, c^est one censure ; et, comroe 
quelqn'un Pa fort bien remarqu6, la censure n'est pas la m6me chose 
qnMn jogement. On punit les crimes, on maintient les moenrs ; c'est 
la loi qui fait Pun par les tribunaux, c'est la censure qui fait Pautre 
par Popinion." 

An advocate having written a book which was not approved of, 
the matter was brought before the body and he was expelled. 

^^ L'avocat contre lequel cet arr6t avait 6t6 rendu le regardant 
comme un simple arrSt sur requite, y forma opposition. II se 
plaignit d'avoir 6x6 ray6 par la seule assembl6e de la d6putation, il 
demanda Passembl6e g6n6rale de I'ordre. Qn la lui accorda. II 
fat entendu pendant deux stances et sa radiation fut confirm6e.'' 
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O'l^rrti He then attempted to go on with his oppositioa before the Coari, 

4ruMni«i«/. but it was summarily dismissed, the Court leavtog the matter 
altogether in the hands of the Bar. 

^^ Poor achever ce qui concerne panicnlidrement ies avooats aa 
Parlement de Paris, nous dirons qa'ils n'ont et ne veulent avoir 
aacone action poor la demande de tears honoraires. lis regardant 
Ies honoraires qn'on leur remet corame nne marque de reconnaisance 
que leur client doit IntHnfime arbitrer; et sans doute cette 
reconnaisance est un devoir ; mais si I'oa y manque, I'avocat ne 
peat faire aucune demande en justice : ce seraii de m part s^§xpoM» d 
une radiation aure.^^ 

Thus, writing a book that was disapproved of and bringing an 
action for fees were both held grounds to expel a member in France* 
These are not offences agamst law, and yet the Court of Franoe did 
not deem itself justified to intervene in matters so essentially 
domestic to the Bar. 

*' Nous avons d§j& averti que nous ne citerions point ponrPordre 
des ayocats qui exercent leurs functions aupr&s da Parlement de 
Paris, d'arrfits pareils It celui du 17 AoAt, 1782, parce qu'on s^en 
rapporte k eux pour Pad mission des sujets qui se pr6sentent et pour 
I'exclusion de leur ordre. Tout ce qui porte une atteinte maiqa6e h 
Pint6grit6 de la r6putation est une cause suffisante pour qu'on avocat * 
soit ray^ du tableau, k plus forte raison, pour emp6cher qu'il n'y soit 
admis. Ainsi I'on a vu, dans Pespfioe de l*arr6t du 25 Mai, 1748, 
qu'un avocat 6tait regard6 comme fl6tri^ et par consequent, sujet & 
£tre ray6, par Ies defenses qui lui avaient 6t6 faites de signer i 
Pavenir des memoires pareils It ceux quMl avait composes. 

*^ La profession d'avocat est en general incompatible avee toute 
profession qui pent faire Poccupation capitale d*un homme ; elle Pest 
avec Ies chatges erig6es en titre d'office ; elle Pest avec Ies places 
qui rendent subalternes ei aiuxqfjMes Uya des gagee atiaehes. La 
raison de la troisi^me incompatibility est que Ies fonctions dont on 
parle derogent It la noblesse de la profession d'avocat." 

These are the sentiments which obtain in Franoe upon what is 
fitting in those who profess the law, and a very high standard they 
certainly exhibit. But the feature most important to dwell upon, is 
that by which in a voluntary association as the Bar is there, the 
power to admit and the power to expel are correlative and exercised 
by the body untrammeled by the Bench. When I come to it I shall 
show, I think, that what in France, and for that matter in England 
too, is deemed by the Courts to belong to the body as matter of right. 
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is conferred upon the corporation of the Bar in this Province in terms o>Farreu 
which exclude the interrerence of the Courts of justice, and leave the BraMiab ei «/.- 
corporation properly and wisely the fullest control over its ineiabers. 

I cannot refrain from patting stress on .the nice bat trae 
distinction between a judgment which punishes crime and censure 
which seems to vindicate and uphold a high standard of morals, 
made in France, in connection with the duties and obligations of the 
members of the Bar towards the whole profession. 

The third proposition is: '^Considering that the writ of 
prohibition isstued in this cause is well grounded, and that the 
defendants have shown no good reason why it should not be 
enforced." 

This proposition approves and ratifies the action of the Court of 
Queen's Bench and sanctions what I look upon as the encroachmedt 
of that Court upon the jurisdiction and attributes of this Court; it 
concedes what the law does not grant, that Councils of the Bar can be 
controlled by the Court of Queen's Bench and it proceeds to render 
the judgment prescribed to it. I have already given my reasons for 
differing Mo cceh from these conclusions, and I shall not repeat them. 

But there is another reason which to my apprehension is as fatal 
to the prohibition obtained in this case as the others. It is a principle 
of universal application and one which lies at the foundation of the 
law of prohibition, that its jurisdiction is strictly confined to 
cases where no other remedy exists. It does not supercede legal 
remedies but rather supplies the want of them. Two requisites must 
exist to warrant a Court in granting this extraordinary remedy ; first 
that the interior Court has usurped a jurisdiction, and secondly that 
no other remedy exists. Now the law conferring upon the Council 
of sections the power of maintaining the discipline and honor of the 
body and of punishing any action derogatory to the honor of the Bar 
adds : ^* subject only to appeal to the general Council." 

Section 2Srd enacts : 

** Any member accused who shall consider himself aggrieved by 
the final or interlocutory judgment rendered by the Council of the 
section in respect of the accusation made before it, shall fiot have 
power to appeal except to the general Council^ in the manner hereafter 
prescribed, and no judgment of the Council of one of the sections 
rendered in virtue of this act shall be reversed except by means of the 
appeal in this act mentioned.^* 

Thus the power of appeal except to the general Council was 
taken from the plaintifT— then comes the prohibition of the law which 
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o'Parreii . extcDcis equally to the Superior Court, as to all other Courts, to reverse 
BrMid el ai. the judgoieDt of the OouQcil, aod oonfiuiiig such powers of reversal 
to the general Council of the Bar. The law in the clearest manner 
denies to any Court the right to interfere with the judgment of the 
Council touching the discipline and honor of that body. The 
principal features of the act of incorporation are taken frona the 
practice in France, including that main and principal feature that the 
Bar shall exercise the powers of self-government untrammeled by 
Courts and with a right of appeal to the General Council from the 
Council of sections as the sole and only remedy. There is then a 
remedy provided by the law for the members aggrieved by the 
Council of the sections which is exclusive of all others, and while 
that exists the extraordinary remedy by prohibition does not lie. 
The scope and purpose of the prohibition is to keep inferior Courts 
within the limits of their own jurisdiction, and to prevent them from 
encroaching upon other tribunals. The Superior Court cannot itself 
practice an encroachment upon the tribunal ot the general Council, 
under plea of restraining the Council of sections — this objection to 
the writ of prohibition issued is equally unanswerable with those 
already urged. 

Thus, not only is the judgment of the Court of Queen's Bench 
ordering the proceedings in prohibition, now under review, altogether 
beyond the jurisdiction of that Court, but every one of the reasons 
upon which it felt bound to perform the duties of a Judge of the 
Superior Court in Chambers is without the least foundation in law ; 
and I regret that Mr. Justice Doriov should have felt bound to 
follow the judgment of the Court of Queen's Bench. From what I 
know of that honorable Judge, since he has come among us, I feel 
confident he would not have himself rendered such a judgment. 

It is hardly to be expected thai the case will rest here, and 
perhaps it is not desirable that it should, and for my part I shall see 
with great pleasure the necessary steps taken to bring it before the 
Privy Council or the Supreme Court for final decision. 

The interest of the Bench and Bar equally require this ooarse, 

Casault, J.^transIation.) — Before the incorporation of our 
Bar there was no institution in this Province corresponding, or 
bearing any resemblance to the Inns of Court in England, or tba 
Ordre des Avocaia in France. Advocates and Attorneys were 
subject to no other control but that which Superior Courts exercise 
over all the officers of justice, a control limited in its extent, and 
less frequently used here than even in England. Before 1846 our 
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Coarts did not ackDowledge tbe Bar as a body, and bad not for a otFvren 
long time exercised tbe power which no one denied them. Tbe smamrd^td 
professiooy suffering from this slate of tbings obtained the passing of the 
Act of the Legislature U Vic, Chap. 46, incorporating the Bar. The 
law recites in its preamble tbe reasons lor which it was passed, viz : 
tbe importance and necessity, for the proper administration of justice 
that the profession of Advocate, Attorney, &c., be exercised only by 
persons capable of fulfilling its duties with honor and integrity, and, 
for that important object, that more effectual rules be established 
concerning tbe profession and the interests and rights of its members. 
With this view it creates a corporation divided into three sections, 
each of which is represented by a Council invested with the following, 
among dher powers : 

^* For the maintanance of the discipline and honor of the body 
and as tbe importance of tbe case may require, to pronounce a censure 
or reprimand through the Batonnieir of such section against any 
member who shall become guilty of any breach of discipline, or of 
any action derogatory to the honor ot the Bar ; and it shall be lawful 
for such Council to deprive such member of the right of voting and 
even of the right ot assisting at the meetings of the section for any 
term not exceeding one year, ond also, according to tbe nature of the 
offence, to punish such member by suspending binlfrom his functions 
lor any period not exceeding one year, subject to the approval of the 
General Council as hereinafter provided.'* 

^ Snd. To prevent and reconcile and settle all differences between 
members of the section, more especially all differences which might 
arise in professional matters. 

^ 8rd. To prevent, bear, reconcile and determine all complaints 
and claims made by third parties against members of the Bar in tbe 
section, in matters connected with their professional duties." 

This law, consolidated by chapter 7S Consolidated Statutes of 
Lower Canada, was repealed on tbe 15th of August, 1866, by the 
29th and SOth Vict., cap. S7, which substituted in its stead analogous 
dispositions; tbe only difference between them and tbe sections 
above quoted is with reference to the power of excluding from 
meetings and of suspension which was extended to five years, and 
with reference to differences between members which were restricted 
to such as arise out of professional matters only. This act was 
amended by the S3nd Vict., cap. 27, and by tbe S6tb Vict., cap. S8, 
which made an important change bearing upon tbe question submitted 
to the Court in this cause ; to sub-section S of section 10 of tbe S9th 
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o'Fkmii and SOth Vict., cap. 27, which was the literal reprodaotion of sob- 
Hnm^itt^ sectioQ S of scctioQ 7 of the 12th Vict., cap. 46, it subBtitated the 
following : 

*^ S. To prevent, hear, conciliate, settle and determine all 
complaints and accusations, on behalf of third persons against 
members of the Bar of sach section, acting in any matter, in a manner 
derogatory to the honor or contrary to the discipline of the Bar." 

Before this enactment it had been held thai the Bar could not 
panish its members for acts not connected with the exercise of the 
profession even ihoagh the complaint were preferred by one of 
themselves. (7 L. C J., p. 20, ExparU Devlin). All doabi on this 
point is now removed. The substitution of the word uccuscUions \o 
claims and of the words acting in any tnatter in a manner derogatory 
to the honor or contrary to the dliscipline of the Bttr^ to those in matters 
connected urith their professional duties has done away with the 
discrepancy of the language ased in snb-fections I and S. It can no 
longer be urged in answer to complaints whether they be preferred by 
members of the body or by strangers, that the right to complain and 
the power of the Bar to investigate are confined to matters connected 
with the exercise of the profession. Complaints and accusations 
may be made against any member of the Bar, who, in any matter 
whatsoever, is guilty of actions derogatory to the honor of the body or 
contrary to its discipline. And to what tribunal does the law confer 
the cognizance of offences against tne tionor and discipline of the 
Bar ? To the Bar itself. The law does not define the oflence lor 
which it gives power to punish. It leaves the Bar to appreciate what 
may or may not be a blemish to its honor or a breach of its discipline, 
and therefore constitutes it sole judge of the fact. The rules of honor 
are not the same tor every class of society nor for every profession, 
and that which is right for one may be wrong tor another. For 
instance, to sue for the value oi services rendered haa never been 
considered in England, nor in France, derogatory to the dignity of 
physicians, notaries or attorneys, but it has ever been held in those 
countries that to resort to such means to draw reward (roin uograiefol 
clients is unworthy of a barrister, and that it is an offence against the 
discipline and honor of the Bar. This doctrine has recently been 
laid down in this district, and it has been held that members of tlie 
Bar have no action to recover the value of their services. In England, 
in France and in this country there are honest callings upon which 
members of the Bar are forbidden to enter. 

The privilege of the Bar to determine what may be derogatory 
to its honor and contrary to its discipline exists and is maintained in 



SUPERIOR COURT. &9 

England and France by the sole force of its propriety, bat here it is o'Farr«i] 
expressly conferred by law. Brwmxittai. 

It has institated a corporation empowered to admit its own 
members and to pnnisb them for actions it deems to infringe upon 
its difscipline or impair its honor. In this respect the.legislatQre has 
granted no appeal from the decisions of the body to any other, but to 
the body itself. The ideas of men are modified by time and place. 
That which the Bar may at one time consider wrong with respect to 
its discipline and honor, may at another time and place be held free 
from blame, nay even commendable. In England, at one time, a 
barrister who travelled by stage-coach to attend Circuit, fell under 
the censnre of the Bar ; and in this country, up to quite a recent date, 
DO member of the profession would have ventured to lend his name 
to any commercial enterprise. The Legislature, well aware of the 
changes which time and circumstance introduce in the feeling of the 
profession as to what concerns its honor, forbore to tie it down by 
fixed and precise rules. The Bar was more deeply interested than 
any other in the guarding of its honor, its dignity and its discipline. 
The law has given it this trust unfettered by any restriction, save 
snch as it expressly prorides to limit the period of suspension to five 
years, and confine the cognizance of complaints of members against 
one another to professional matters. None better than the members 
of the Bar themselres can know what the honor, dignity and 
discipline of the profession require, and none can as well determine 
what 18 or is not an offence with respect to the same. The law has 
therefore refrained from giving any definition of such oftences, 
leaving it to the body to find and declare what may constitute them, 
and inflict a punishment. The Bar is, in this respect, invested with 
what may be called an exclusive jurisdiction^ and its decisions are 
not pubject to the inspection or controlling power of Courts. I am 
not prepared to say that an extreme though highly improbable case 
might not arise, in which, upon an accusation of having committeti 
an action derogatory to the honor of the Bar, a right might not exist 
to apply to the Courts for redress against an order of snspension 
pronounced by a Council of section and confirmed by the general 
Council ; but without pretending to express a definite opinion on a 
question which is not raised in the cause and which we are not 
called upon to decide, I will say that the proper remedy to my mind 
wonid be, not a prohibition, but a mandamus to restore. The Code 
of Ciril Procedure, art. 1022, affords a remedy by mandamos in 
every case In which a corporation refuses or neglects to restore to 
their franchise members deprived of it without legal cause. The 
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o'Famii coodemnation to costs coald not be aa objection, for as it is only an 
Bnmuiittai. aocessory, it would fall, upon the principal order being rescinded. 

In the case before us, I regret to say I cannot bring myself to 
accept the opinion adranced by the Court of Queen's Bench and 
adopted by the Court below. The voluntary acceptance by the 
plaintiff in prohibition of the duties of a constable, to execute a 
warrant of arrest, in a prosecution for misdemeanor in which he was 
counsel for the prosecutor, and the execution by him in that capacity 
of the warrant, are acts derogatory to the honor of the Bar and to the 
dignity and duties of the profession. I say as much of his having 
accompanied the constable charged with the arrest of a person and of 
having been present at and participated in the arresf. The view 
taken of the case by the Court of Queen's Bencji will seem all the 
more difficult to accept when, upon referring to the evidence, it will 
be found that as to the first charge, the advocate himself drew up and 
wrote the warrant of arrest, inclusive of its direction to himself as ' 
constable to execute it, that the Justice of the Peace signed it at bis 
request, and, what is worse, that the warrant was issued upon an 
accusation of a perjury committed several years before, in order to 
discredit the accused, and thus prevent his being heard as a witness 
in another suit against the client whom the same advocate defended 
and was exerting himself to protect ; and, as to the second charge, 
that the advocate himself was the private prosecutor on * a like 
accusation for perjury, preferred against the party in whose arrest he 
took part. It was said that the Justice of the Peace could have 
compelled the advocate to execute the warrant, and that by voluntarily 
assuming duties he could not refuse, the plaintiff could not be guilty 
of an act derogatory to his profession. A practising advocate is an 
officer of a superior order in the administration of justice, and a^ such 
is subject to the reforming control of Courts in England and France, 
aud was so here before the incorporation of the Bar Act, and may 
even be so still. I do not wish to pronounce upon this controverted 
point. I do not admit of a p'lwer in Justices of the Peace to appoint 
advocates to act as constables in ordinary cases of a criminal nature. 
Cases of treason, and such as are necessary to the safety of the state 
and preservation of public peace, or the quelling of insurrection and 
the like, are exceptional, from the urgency and importance of their 
nature. 

I agree with my brother Judges that the judgment under review 
must be reversed, and the proceedings in prohibition dismissed with 
costs'in the Court below as well as of review. 
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f may farther add thai it was I who dismisned the exceptioD to o'Parreu 
the form by which the defendant set up in defence the nullity of the BrMMi^<(a' 
writ, because it had issued without the^o^ of a Judge of the Superior 
Court or of the Court itself, who are alone invested by law with the 
power to grant it. I had at the time, and still have grave doubts, as 
to the sufSciency of the writ; but a decision in the sense of the 
exception could have had no practical effect. The Court of Queen's 
Bench, whose order would thus have been set aside, would at once, 
npoo appeal, have reversed my judgment, and ordered the parties to 
proceed upon the merits. It would no doubt, have seen in my 
judgment a want of that respect and consideration which Courts of 
even equal jurisdiction owe one another. Moreover, I find in the 
Judicial Reports, vol. 2, p. 65, that the same Court, presided over by 
Judges RoLLAHD, Paitst and Atlwin, had in a similar case (an 
application for a mandamus), ruled that the refusal of the fiat by the 
Superior Court was a final judgment from which an appeal lies (U 
piano. I could not reserve the exception, and I felt bound, notwith- 
standing my doubts, for the good administration of justice, and in the 
interest of the parties, to dismiss it. I therefore did so. 

McCoRo, J.— On the 20th February, 1875, the Council of the Bar 
of Lower Canada, section of the District of Quebec (acting under the 
provisions of the 29th and SOth Victoria, ch. 27, and of its amendments, 
upon a complaint brouiEifht by the present defendant, Brassard, 
against the plaintiff in prohibition) pronounced a certain judgment^ 
suspending the said plaintiff from the practice of bis profession, for 
the space of two months by reason of the first offence mentioned in 
the said judgment, and of one month for the second offence therein 
mentioned, and condemning the said plaintiff in prohibition to pay 
the costs amounting to $400 46. 

The main grounds upon which the judgment purports to be 
founded are stated therein as follows : 

*^ Consid^rant qu'il est 6tabli par la preuve produite dans 
I'instance que le dit John OTarrell s'est rendu conpable des offenses 
suivantes, mentionn6es dans Facte d'accusation, k savoir: 

** 1. D'avoir le dit John OTarrell, le ou vers le £6me jour de 
Mai dernier, 6\6 nomm6 et asserment6 comme constable k Su 
Etienne de la Malbaie, laquelle charge il accepta volontairement» 
dans une poursuite oil lui, le dit John OTarrell, agissait pour le 
plaignant, en sa qualit6 d^avocat et de proonreur, cumulant ainsi 
dans la m6me poursuite les fonctions d'avocat et de constable, et 
d'avoir, dans la nuit du vingt-six au vingt-sept Mai aussi dernier, 
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oTarreii aooompagD^ d'ao doQzaine d^hommesy arvM comme coostable 
BnsMrdetn/. susdit, CD la paroi»se de Ste. Agois, an Dorom6 Joseph Oaay, 
oultivatear, da dit liea. 

^* 2. D^avoir le dit Jobn O^Parrell, dans la nait da viogt-denx aa 
vingt-trois Jain dernier, accompagn^ i'haissier charg6 d'arrdter an 
nomin6 Alexandre Murray dit Brunociie, cultivatear, de St. Agnes, 
el d'avoir assistg et aid6 a faire la diie arrestation. 

*^ Con.^id^rant qu'a raison des dites offenses ie dit John 0*Farrell 
s^est rendu coupable d'infraciions k ia discipline et d*acfions 
d^rogatoires a I'honneur du Barreaa, k la dignii6 el aux devoirs de 
la profession d'avocat.'^ 

A petition for a writ of prohibition was thereupon presented to 
Mr. Justice Stuart, who declined to allow the writ, and afterwards 
apon an appeal, the Court of Queen's Bench, treating this refusal of 
the Judge as an order, reversed it and ordered the writ to issue. 

The writ of prohibition accordingly did issue, and after 
contestation the parties were heard before Mr. Justice DoRioir, who 
on the*6th of Mav last, rendered the judgment now under review. 

The ground apon which the plaintiff in prohibition relies may 
be summed up as follows: — Ist. There were irregularities in the 
proceedings before the Council of the Bar of such a nature as to 
affect the jurisdiction of that bo^y. 8nd. The offences upon which 
the judgment of the Council of the Bar is founded, are not within its 
jurisdiction. Srd. The award of co8t!< is an excess of jurisdiction. 

As regards these alleged irregularities, I cannot see. that any of 
tbero were sach as to deprive the Council of its jurisdiction. Even 
supposing that several of the formalities prescribed by law, resnectiog 
the procedure before the Council, were not observed, it is nowhere to 
be ionnd that their jurisdiction was conferred conditionally upon the 
observance of these formalities. 

Moreover, these irregularities were objected to at the time by the 
plaintiff in prohibition, and the rulings and orders of the Council 
upon these objections, as well as the judgment itself rendered by the 
Council, could have been appealed from to the general Council of 
the Bar, and it is a ruling principle in matters of prohibition that the 
writ will not lie whenever another remedy exists, and consequently 
whenever the party has a right of appeal by the exercise of which he 
can obtain redress. 

It is also the rale that mere irregolarities in the proceeding, 
when a jurisdiction clearly exists, are covered by the judgment. 
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except when that judgment is attacked by proceediogs in appeal or o'Farreii 
error. The cases of OroenvM Sf Burwell^ and Wildes v. Jtusaett, cited Brauard«a<. 
by the defendant In prohibition, are cases in point. The citation 
from Cooley^s Constitutional Limitations is likewise applicable. 

The next point to consider is whether the Council of the Bar had 
jurisdiction over the subject matter of their judgment. It is true that 
ibe Coort of Queen's Bench has expressed the opinion that they had 
not ; but that Court has also ordered the issuing of a writ of 
prohibition returnable before, and to be adjudicated upon by the 
Superior Court. As a Judge of this Court, I am now called upon to 
give my own opinion and judgment, whether it agrees or not with 
that of the Court of Queen's Bench, and I will say at once that I have 
not been able to adopt the reasons given in the judgment of the Court 
of Appeals and in that ol Mr. Justice Dobion, nor have I been able to 
arrive at the same eonclasion. 

li is quite true that the office and functions of a constable or of a 
bailiff are not in themselves dishonorable, but it by no means follows 
that an advocate may without impropriety voluntarily act as a 
constable in a case in which he is also acting as a counsel, or assist 
a bajliii' to make an arrest in the night time. An act not 
dishonorable in itself may become so by reason of the circumstances 
under vihich, or of the person by whom, it is performed. 1 am 
willing to admit that every honest calling is honorable in the general 
sense, but the position of an advocate is not only honorable in that 
sense, it is di$tindively so, it is a position of honour^ and the honour 
of the Bar is something more than the honour of the citizen. 

1 am quite satisfied that the legislation, in using the terms *' the 
honour o( the Bar," meant something more than the honour of* an 
ordinary citizen, or of the constable, or of the bailiflf. If an act cannot 
be derogatory to the honour of a body, merely because it is not 
dishonorable in itself, then the highest Judge in the land might 
execute his own judgment without dishonour to the Bench, and this 
to me seems to be a reductio ad abswrdum. 

The law, in giving the Council of the Bar power ^' for the 
maintenance of the discipline and honour of the Bar" and for 
determining complaints against members of that body *^ acting in any 
matter in a manner derogatory to the honouii' of tbe Bar, made them 
the guardians of that honour and also the judges of it. It does not 
define what shall be derogatory or not to the honour of tbe Bar, nor 
could it, for it is not a matter of law but of sentiment. 
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o'Farreii Iq the sbseoce of any allegation or proof of anfairness or aojuat 

BrMMidtto/. iMtentioQ on the part of the Couocil of the Bar, I take their judgment 
to be the sincere expression of their feeling in a matter concerning 
their own honor and that of the body whose dignity it is their dnty to 
maintain, and I would not feel justified in interfering with them in 
such a matter, even if my own sentiment of professional honor did not 
agree with theirs. 

I do not hesitate to state my opinion that the acts of the plaintiif 
in prohibition upon which the Council ot the Bar have based their 
judgment are derogatory to the honor of the Bar, and that the said 
Council had consequently the power and jurisdiction necessary to 
inquire into them and to pronounce a condemnation upon them as 
they have done. 

It has been urged by the plaintiff that he could not be punished 
professionally for anything not done professionally, and the case of 
Ezparte Devlin has been cited in support of this pretension. This 
ground falls, however, for the simple reason that the law as it existed 
at the time of the decision of the Devlin case has been altered in the 
very particular upon which that decision rests. The former statute 
contained the words *' in matters connected with their professional 
duties," but sidce the passing of S6 Vict., c. 28, these words are no 
longer law, and are replaced by the following : -* Acting in any 
matter in a manner derogatory to the honor or contrary to the 
discipline of the Bar." 

The only remaining question is as to whether the Council bad a 
right to give costs in favor of the defendant Brassard, especially in 
view of his having been an insolvent. 

• The jurisdiction as to costs is clearly given by section S of tbe 
36 Victoria, ch. 28, and in a matter of prohibition this is all that is 
required. Whether the judgment rendered in the exercise of that 
jurisdiction was erroneous or not, is a question that could only come 
up upon an appeal to the general Council of the Bar, and if the 
plaintiff in prohibition has not taken this course, it is because he did 
not choose to. 

Judgment reversed. 

CyFarrell, for Plaintiff. 

LanguedoCy for Brassard and The Bar. 
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Jixi:— Que depuis la Code do Procedure 1' adjudication d'uo immeuble est toajouxe 
saoB garantie de conteDanoe, et que I'aJjudicataire oe peut» par opposition 
afin de conserrer sur IfS deniers de la venie, reclamer la valeur d*un deficit 
dans cette contenanee. 

Per curiam. — L^opposant s'est port6 adjodicataire d'an im- 
meable vendu en cetie cauae ear le dgfendear, d6crit oomme sail 
dans les aDooncea du Sb6rif : ^' Une terre contenaot quatre arpents 
de tront sar vingt-cinq arpents de profondeur, sitafie au c6i6 sud^oaeal 
da nouveaa chemin de T^misoouata, dans la paroisse de Su ADtonin, 
borate par le nord-est au dit ooaveau ohemin de T^miaooaata, et par 
le 9ad-oae8t au bout de la dite profondeur, joignant au nord-ouest It 
Frangoia Morals, et au sud-est k Joseph Souoy ou ses reprftsentants^ 
avec les b&tisses de^sus construites.'* 

L'opposant allegue qu'il y a un deficit considerable dans la 
contenanee du dit immeuble tel que vendu par le Sharif, et demande 
a 6tre colloqu6 pour le montant de ce deficit sur le produit non encore 
(iistribu^ de la vente. 

Une defense en droit a ^t6 fil6e par le demandenr en r^ponse k 
cette opposition, bfts^e sur I'art. 708 du Code de Procedure Civile, et 
all6gQant : *^ Que par la loi, Padjndication faite d'un immeuble par 
le Sh6rif dans une vente par autoriti de justice, fitant sans garantie 
de contenanee, I'immeuble se touve vendu comme un corps certain 
et non par le contenu, et que partant, s'il y a dgfaut dans la contenanee 
de I'immeuble tel que d^s)gn6, le dit opposant ne pent s'en plaindre 
ni pr^tendre lesion, ni reclamer diminiition du prix d'adjudication i 
raieon de tel d6faut de contenanee." 

Le 5 Juillet dernier j'ai renvoy6 cette defense en droit. Le 
JQgement se lit : 
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Peiieiier «< CoDsid JrBiit que Padjndicatuire, qui est 169^ par le d6faut de 

chassd. coDtenaace de rimmeuble vendu en justice, peut se pourvoir sar lea 

deniers de la vente en diminution de son prix d ^acquisition, tant que 

ces deniers dp sont pas encore distribuds, nonobstant Particle 708 cJu 

Code de Prbcfedure Civile, d^boute " 

Par UD autre plaidoyer, le demandeur contestant la dite op- 
posilion, a all6gu6 que Popposant ne peut 6tre regu a se plaindre de 
ce d6iaut de contenance, parce qu*ii connaissait personnellemeot 
avhnt la vente du Sharif I'iinmeuble en question et son 6tendue, et 
parce que le prix pay 6 n'est pas trop 6lev6 eii 6gard k la quantity et 
& la quality du terrain yendu 

Lea parties ont proc6d6 k leur enqufite. II n'y a ancune preave 
des allegations de faits du plaidoyerdu demandeur. Les parties se 
sent born^es 4 pronver I'^tendue du d6fanl de contenance et sa 
valeur, dddactroil faite, eu egard au prix d'adjndication, de la valeur 
des b&tisses qui se trouvent sur Pimmeuble. 

La cause m'est mainlenant soumise au m6rite final, sur lequel 
s'ouvre de nouveau la question soulevee par la defense en droit du 
demandeur conijstant. Apr^s mdre dfeiibferation, je reviens" j«ar 
Popinion que j*ai entrelenue lors dujugemeni sur ceite defense en 
droit, el je d6boute Popposition sur celte mftme question de droit. 

J'avais cit6, lors du jugeroent sur ceite defense en droit : 2 
Henrys*, p. 548; Perriere, Diet, de Droit, vo. Adjudicataire; Pothier, 
Proc^d. Civ.^ part 4, ch. 2^ par. 7 ; et Orey v. Todd^ 2 Rev. de Juris- 
prudence, 57 ; et ces autorit^s, avec les causes cities par les 
Codificateurs k PaU. 708 C. P. C, ainsi que les nombreuses autorit^s 
cities dans ces causes, m^oni fait incliner a croire que hien qu^il 
nVxiste pas de garantie dans le spns ordinaire de ce mot, dans les 
ventes judiciaires, cependant, depuis le Code comma avant. Pad- 
judicataire pouvait venir r6clamer par opposition le montant du 
deficit dans la contenance de Pirnmeuble quMi a achet6, et oe aur le 
produit de la vente, tant que ce produit n'est pas encore distribu6. El 
le fait qne le Code dpnne Part. 708 comme droit anoien n'a pas peu 
€ontribu6 k me faire ainsi d6cider Cependant je crois avoir ea tort. 

L'arlicle 708 est entierement de droit nouveau, nialgr6 Pabsence 
des ^^ crochets mysUrieux.'^'* L'adjudication est toujours sans ga- 
rantie quant k la contenance de Pimmeuble, dit cet article. Et, ce 
ne peut 6tre qu'nn oubli, peut-6tre une erreur dMmpression, qui fait 
paraftre cet article comme du droit pr^existant. Les Codificateurs 
ont oit6, eomme contraire k Particle, la cause de Paradis v. Allaire^ 
2 L. C R., 194. Danscette cause il a 6t6 decide que le dSfaut de 
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contenance dans qd immeubie veodu par d^cret donne droit k P«i|«i'«r 
Padjadicataire de demander diniination du prix dans la proportion chas>6- 
du prix d'acbat et do deficit, par opposition afin de conserver sur W.s 
deniers noo encore distribu^s. Les Codificatears n'onl pu, en 
r6digeant leur article et citant cette decision comme contraire, 
vonloir exprimer nne dissidence d'opinion d'avec la Cour qui Pa 
prononc6e. La qaestion ^laii trop claire, et avant le Code, on ne 
ponvait donter de la justesse da principe dnonc6 dans Paradis v. 
Altaire. Ce qu'ont vonlu le* Co'iificatei:irs, c'est changer la loi. Us 
oni virtuelleroent dit : ** Jasqu*& present la loi a M telle qn'6nonc6e 
dans Paradis v. Altaire^ maU dor6navant cette cause ne pourra 6tre 
soivie, car nous ^nactons que Padjudication sera ton jours sans 
garantie quant k la contenance de Pin meuble." 

Maintenant tontos les ventes par le Sh6rif sont censees dire It 
I'adjndicataire : ^* Voici lel immeubie ; il est 'l^crit comme ayant 
^rois arpents sur quarante : cependant, tant qu'^ la contenance, k 
I'itendae, yons achetez h vos risqurs et perils, et sur ce la vente est 
sans garantie." Dans une vente priv^e, une telle clause dterait k 
I'acheteur tout recours pour d^faut de contenance-^1610 C. C. 
" Dans le cas m6me de stipulation de non-garantie, le vendeur, au 
cas d'6viction, est tenuk la restitution du prix de la chose vendue, 
d moifiB que Pacheieur n^ait connu, lors de la vente le danger de 
I'^vietion, ou qu'il h*aU achet^ d ses risques etpMls.^^ II en est de 
mkme pour les ventes judiciaires. Elles son! depuis le Code tontes 
Taites ^ per averrionem?^ non ^^ ad men9uramV L'adjudicataire achdte 
nn corps certain, tel immeubie tel que le saisi Pa toujours poss^dfi. 

Eerrick v. Sixty, 8 L. C, J., 824 ; Labadie v. Trtdeau, S L.C.R., 
155 ; Munro v. Ldonde^ IS L. C. J., 128. 

Les articles 1500 et 1501 C. C. ne sont pas contraires a cette 
interpretation, non plus qu'& i'art. 708 C. P. C. Le Code Civil dit 
bien dans ces articles que le vendear est tenu de d6livrer la 
contenance port^e au contrat, et que si un immeubie est vendu avec 
indication de sa contenance, le vendeur est oblig6 de d6livrer touie 
la- quantity sp6cifiee au contrat, faute de quoi Pacheteur pent obtenir 
Qoe diminution du prix ; mais ces articles sont subordonn6s k I'art. 
1503 qui excint de cette rdgle les contrats ok il est Evident, par la 
description de Ph6ritage et lee termes du contrail que la vente est 
faite d'nne chose certaine et dgtermin^e, sans 6gard k la contenance, 
soit que cetie contenance soil mentionnie ou non. Or, dans les ventes 
de Sharif la loi elle-m6me fait la non-garantie quant k la contenance 
ttfi dee lermee du contrat. Je constate que Particle 103 est entre 
crochets. II faudrait les transferer k Part. 708 C. P. C, car les 
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p«iietier Codificateufs eax-m6meti disenl dans leur rapport que eel article 
ciil^M. 1608 esl de droll prfeexistaat au Code.— (Vol. 2, p. 1 1 el 12, sur article 
276, page 46.) 

L'arr. 1586 C. C. dii bitsn : '^ Dans lea veDtes judiciaire.-' sar 
execution, Pacheleur, au cas d^^viction, peat recouvrer du dibUeur le 
prix qu'il a pay6, avec lea int6r6ts ef les frai* du litre ; ii peai aassi 
recouvrer ce prix avec int6r6l des cr^anciers qui Pont loucb6, sauf 
leur exception aux 6ns de discuter les biens du dSbiteur ^' Mais cat 
article ne s'applique pas k Pesp^Cf*. D'abord, c'esl un recours centre 
le d^biieur saisi (\\x*\\ doniie; contre les cr6ancier^ il ne donne qa'un 
rf'CouTs subsidiaire et tout different de ceiui que Popposant veut 
exercer dans la prSsente cause. Et puis ce n'estqu^au cas d^^inciion 
que Pacheteur a ce recours. Or, je Pai d^]k dit, Padjudicaiaire ne 
souflfre pas d'6viciion lorsqu'il y a un deficit dans la contenance de 
Pirnmeuble qu'il a achet6. Ii a achet6 un corps certain, tel immeable 
tel que le d6bileur sur lequel a en lieu la vente Pa poss^d6, sans 
garantie quant a la contenance, el lanl qu^a cette contenance, aax 
risques el perils de lui-mdrae, Padjudicataire. Avec une telle 
clause, que la loi dicle k son contrat, peut-il preiendre eviction pour 
deficit dans la contenance ? II n'a pas achei^ tant d'arpents de 

lerre; il a acbet£ telle terre, situee k , en la possesaion du 

saisi, et telle qne d^tenue par le saisi. Kt il a tout oe qu'il a achel6 
et tel qu'il Pa achet^. Le Sh6rif dans ses annonces n'esi lenu que 
de donner le num6ro ou les tenants et aboutissants de Pirnmeuble 
saisi, arts. 638, 648, C P. C. 11 n'est pas lenu de donner la 
contenance, et je conseille aux Sh^rifs de cesser de le faire. iVldme 
avant le Code, 8 L. C R., p. 299, Berihelet v, Ouy, la Cour d' ^ppei 
a d6cid6 que la contenance de Pirnmeuble nedoii pas n^cessairernent 
6tre donn6e par ie Sh6rif dans le proc^s-verbal et les annonces. 
Cependant si la contenance est donn6e, comme dans le cas actael, 
la loi averlit Padjudicaiaire de ne pas s'y fier, et que, pour cette 
contenance* la vente esl faile sous une clause expresse de non- 
garantie. Le Sh6rif en avertit tons les int6ress6s avant de proc6der 
k la vente, art, 675, C.P.C. Bt cet averlissement la loi me dit qu'il 
Pa fait dans la cause actuelle. Omnia prcLesumuntur rite el solenniier 
esse acta donee probeiur in conlrarium. Et, dil Boileux, vol. 5, page 
681, sur art. li>]6, si un immeuble est vendu avec indication de 
contenance^ mais avec stipulation de nonrgaraniie^ la vente a pour 
objet un corps certain et d6termin6. Aussi 1 Duvergier, No. S05 ; 
Tropbng, Vente, vol. 1, No. 341, el aulres auloritfes cilfecb ; 5 
Boileux, page 657, premier aliSna et dernier ali6na. Et Marcade, 
vol. 6, page 294, par. Ill, dit sur les ventes faites avec indicaiion de 
contenance, mais avec convention qu'il ne sera dd aucune garaniie 
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de oette oontenance : Ce cas ne saurait presenter aacaoe difficult^. p«iietier 
Toate coDvention 6tant la loi de ceux qui I'oat faite, il est clair qae chasid. 
da moment que le veudeur et I'acheteur sont coDveuus, soil express^- 
meat, soil lacitement, que r.ndication de contenance ne produira 
pas d'effets, et que le terrain sera pris avec I'^tendue, telle qu'elle, 
qa'il se trouve avoir, c'est a cette id6e quMI faut se tenir, en sor e 
qu'il n^y aura ni dimlDution de prix pour deficit, ni augmentation 
pour excedaot, si considerable que cet excedant on ce deficit 
puisse felre." 

CVst le cas actuellennent sounriis. Le Sharif a veodu a Padju 
dicataire avec indication de contenance, oiaisil a stipule expresse- 
roent, et la loi a stipule avec lui nne clause de aon-garantie quant k 
cette contenance, ot, en se portani ench6risseur, I'adjudicataire a 
acquiesce k cette stipulation, f 1 a acbet6 la lerre de Floribert Cha:«s6, 
le dgfendeur. telle que celui-ci en a toujours joui. 11 a ce qu'il a 
achet6 et tout ce qu'il a a^^hct^. D^ quoi peut-il se plaindre ? 

La cause de Mil^ngan v, Hamilion^ 16 L.CJ. 57, d6cid6e par la 
Cour d'Appt'l, est conclusive dan^ ce sens, et la lecture du rapport 
de la cause fait voir qa'elle Test beaucoup plus que le sommaire en 
l6:e da rapport le lerait croire. Le jugeoicnt de la Cour Superieure 
a d£boul6 i'adjudicataire qui, Ik aussi, r^clamait par opposition le 
deficit dans la contenance de I'lmnaeuble par lui achet6, et ce, 
express^ment, sur ce que, par I'art. 708 C.P.C. Paajtidicaiaire avail 
acquis cet immetAle sans garantie quint a la contenance. Et ce 
jagement, en son entier, a ete confirni^ et en revision et en appel. 
Et cependant I&, aussi, le ShSriT, dans ses annonces, avail d6crit 
I'immeuble avec indication de sa oontenance. Kt j'y vois les Juges 
Braudrt, Mondblbt, McKay, Torbajtcb, Duyal, Caron et Badou:y 
express6menl decider que i^opposition de I'adjudicataire doit 6tre 
renvoyge en droit, parce que, depuis le Code, les ventes judioiaires 
sont faiies sans garantie de contenance. El si les Juges Monk et 
Drummond en Cour d'Appel ont diff^r6 de la majorit6 de la Cour, 
ce ne me parait pas, par le rapport de la cause, avoir aacanemenl 
k\^ sur cette question de droit. J'y remarque aussi que le Juge 
Bbaudrt, qui a donn6 le jugennent en premiere instance, est celui 
des Codificateurs qui a eu plus sp£oialement le Code de Procedure 
pour sa part des travaux de la codification. J'y vois en Cour 
d'Appel le Juge Caron, un autre Aes Codificateurs, interprfiter Part. 
708, comme je le fais aujourd'nui. J'y vois le Juge Dutal qui, 
avant le Code (anlea 2 L.C.R., 194) d^cidait en faveurde I'adjudica- 
taire un pareil cas, decider, depuis le Oode, contre I'adjudicataire. 
Aossi le Juge Badglibt, qui, avant le Code, 8 L.C.J. SSt, disait : 
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Poueiier << The adjodicataire roust consider his ioterests at the iUcrel and 



ChMi6. 



protect himself if he should not obtain his quantity, by ciainiing a 
diminution in the price of his adjudication, under the claim quamio 
mtnorUj*^ maintenant decider que I'adjndicataire achate a sesrisqnes 
et perils quant k la contenanee. 

Je dois avoir fait erreur en d6cidant le contraire snr la d6feDse 
en droit, et je d^boute I'opposition, en-motivant le jugeroent i-peu- 
prfes dans les termes de celui de Milangon v. Hamilton^ comme sait : 
'^ La Cour, ayant entendu I'opposant Castonguay et le demandenr 
contradictoirement sur le m^rite final de la contestation li^ entre 
eux snr I'opposition du cAt Castonguay, examine la procedure et la 
preuve, et sur le tout mArement d6lib^r6 : 

Consid6rant que le dit Castonguay par sa dite opposition 
reclame sur les deniers de la venie en justice faite en cette cause 
une indemnity k raison du d6faut de contenanee de I'immeable 
vendu et dont lui le dit opposant s'est port6 adjudicataire ; 

Considerant que le dit iroraeuble a 6t6 mis aux enehdres 
conform6ment aux dispos tions des articles 675 et 708 du Code de 
Procedure Civile, conditions auxquelles le dit Castonguay a sou«crit 
en devenant adjudicataire du dit imroeuble ; 

Considerant qu'en vertu des dites conditions de vente et da dit 
article 708 du Code de Procedure Civile, le dit Castonguay, comme 
adjudicataire, a acquis le dit immeuble sans garantie quant k la conte- 
nanee d^icelui, et ne peut en consequence, pour deficit dans cette 
contenanee, r6clamer auoune remise ou diminution sur le prix de son 
adjudioatioUi et que son opposition n'est pas fondle en droit, diboute 

la dite opposition avec d^pena. 

Opposition deboutie. 

J. Elz. PouUoi^ Procureur du Demandeur Contestant. 
ChalouU 4r Lebdj Procurenrs de I'Opposant, 
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Held:— That although, under the provisions of the Registrj Ordioanoe, reproduced 
by article 1301 of the Civil Code, a wife cannot bind herself with or for her 
husband otherwise than as being oommon aa to property, she naay 
nevertheless legally renounce her hypothecary rights upon the property of 
her husband in favor of a creditor of her husband. 

Mkredith, C.J. — This case comes berore as upon a coatestation 
of the report of dis'ribution Dame Suzaoae de La gorge ndlere, wife 
of the defendant, and separated from him as to property, has been 
collocated for her f6|>ri«6«, to rhe extent of $926. This coliooatioQ 
has been contested by the plaintiflfs, on the ground that when the 
defendant granted the mortgage, upon which, the plaintiffs' claim 
i» baaed, the opposant, his wife, became a party to the hypothec, and 
thereby renounced all claims which -he ihrn ha i, or thereafter could 
have, upon the property mortgaged. 

The opposant, de Lagorgendidre, contends that, as she has 
renounced the community of pioperty which existed between herself 
and her husband, she has now a right to claim tier reprises ; and that 
the renunciation upon which the plaintifi rely is, under the 
Registry Ordinance, inoperative and null, at least in so far as regards 
her repriseM The plaintiffs reply, that since the rendering of the 
judgment of the Court of Appeals in Boudria and McLean^ the 
question attempted to be raised in this case can no longer be 
considered an open queatioo. 

According to the marginal abstract in that case it was decided : 
" Que le 4ieme Viet., c. 3U^ sec. 36, statuant que * nalie femme ne 
^ ' pourra ae porter caution ni eneourir de responsabilit6 en aucune 
'^ * autre quality que eomme commune en biens avec son mari, pour 
^^ ^ hs deites, obligations ou engagements coniraotes par ce mari, 
^^ ^ avant leor roariage ou pendant la dur6e du mariage — et tons 
^ * engagements ct obligations contractes par une femme marine en 
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Thibaudeaa etai^^ « violatioD de cette disposition soQt absolameal nulset de nal effet/ 
Porrmuit. «« tout en reudaut nnls les engagements de la femme pour son mari, 
'^ an point de la soustraire a tonte action r6saltant de tels 
'* engagements, oe l'emp6che pas nSanmoins de renoncer it 
'' Pexercice do ses droits hypoth6caires pour reprises matri- 
" moniales sor les biens alies^s par son mari.'* 

The learned Counsel for the opposant contended that there are 
certain material differences between the present case and that cited 
by the plaintiffs. 

It was said by him that, in Boudria and McLean^ the wife did 
not subject herself to any liability ; whereas, in the case before us, 
the obligation contams a joint and :j(everal undertaking on tne part 
of the wife — but it will be found, on reference to page 72 of the 
report o{ Boudria and McLean^ that the deed in that case did contain a 
joint and several undertaking on the part of the wife — and that, in 
that respect, it was treated as null, as being in contravention of the 
provision of the Registry Ordinance already referred to. In both 
cases, therefore, the deed sought to be enforced contained a 
renunciation of the hypothec of the wife for her reprises — and, 
besides that, a covenant subjecting the wife to a personal liability — 
and, in Boudria and McLean the renunciation was held valid, 
wbereas the convention creating a persona! liability was treated as 
inoperative — and this is all that is now contended for by the plaintiffs 
in this contestation. It was also contended, at the argument before 
me, that the case of Boudria and McLean is inapplicable because the 
renunciation of the wife in that case was made by a deed of sale, 
whereas, in the present instance, it was made by a deed of hypothec. 
But the renunciation, upf>n which the plaintiff rely in this case, was 
not made under the provision of the Registry Ordinance, by which, 
contrary to the common law, a wife is allowed, in a deed of sale, to 
renounce her dower, as well for her children as for herself; it was 
made under and is in accordance with the common law, which, in 
this respect, makes no difference between a renunciation to secure a 
hypothec and a renunciation to secure a sale. In explanation of my 
view as to this point, I may refer to the following passage in my 
observations in Boudria and McLean : 

^ The Legislature, in order to facilitate the alienation of real 
^^ estate, have, by the Registry Ordinance, abolished general 
'^ hypothecs, restricted the number of privileges, and made many 
'^ other changes of the same kind ; and, by the claase which 
'^ immediatdly precedes that under consideration, the Legislature 
'* have given married women a power of an extraordinary character, 
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"and one certainly liable to some objections, namely, that of barring ThibaudMu ttai 
^Mhelr dower, not only for themselves but for their children. And it p^mait. 
"cannot be supposed ' that the Legislature, at the same time that 
"they conferred this new and extraordinary power upon married 
"women, intended to deprive them of a right of a much less 
"dangerous character which they enjoyed under the common law, 
"and the continuation of which was quite as necessary for the object 
"the Legislature had in view, as was the granting of the new, and, 
" in some respects, objectionable power which is expressly given." 

To say that the Legislature, by one clause of the Registry 
Ordinance, gave married women the power of barring their dower 
for themselves and for their children, and that by the next clause of 
the same law married women have been deprived of the common 
law right of waiving their claims for reprises^ seems to me to involve 
a charge of grave inconsistency against the framers of the law. 

It was also said, by theMearned Counsel for the opposant, that 
the wife by renouncing in reality contracted an obligation equivalent 
to a cauliormemeni. The answer to this objection is very well given 
by Mr. Lacosie in his valuable essay on this subject, which is to be 
found ia the Srd volume of the Revue de Legislation, p. 139: ^*En 
"vain dira-t-on, qu'en renongant k son hypothfeque legale, la femme 
"contracte une obligation de ne pas faire, qu'elle s'oblige k ne pas 
" exeroer son hypothfeque. Ce n'est pas Ik une obligation ; la 
"femme en renongant fait simplement remise de son hypoth^que; 
"c'est la remise d'un droit r6el. En remettant un droit, en 
" remettant une dette contract6e ou une obligation ? loin de \k on 
" 6teint ce droit, cette dette ; on ali6ne, or nous avons vu que la 
" femme marine pouvait aligner." 

Judge Smith has also decided in Armstrong and RoMen^ 9th 
Jur., p. 16 : 

^^Qae la reaonciation de la femme k I'exercice de ses droits et 
"reprises, en favear d'un cr6ancitr de son mari, n'est pas ua 
" cautionnement, et en consequence telle renonciation est valable," 

So tliat in addition to the judgment of the Court of Appeals in 
Bowtria and McLean^ we have the judgment of Mr. Justice Polbits 
in the same case, and the judgment of Mr. Justice Sioth in 
AmMrtmg and Rolsten. 

1 shall add merely that there cannot be any doubt that, under 
oar common law, a wife could waive her hypothec for her rttprises; 
and that, in considering the modern French authorities, it is proper 
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Thi)<attdMa«ia/ fo bear in mind that, as to the matter under consideration, there are 

V. ' 

Perraak. many important differences between the Code Napoleon and our 
Registry Ordinance. 

Under the Code Napoleon certain descriptions of property belong- 
ing to the wife are declared to be inalienable — and all deeds are held 
null which either directly or indirectly, tend to the alienation of the 
property declared inalienable. This is, in effect, merely to say — that 
what a married woman cannot do directly, she ought not to be 
allowed to do indirectly ; but, as I observed in Boudriaand McLean^ 
it does not follow that, because a statute of an exceptional character 
prohibits married women from entering into a conventipn of a 
particular nature, therefore they are prevented from entering 
into a convention of a different nature ; and I think that the observa- 
tions of the Judges in Boudria and McLean^ and of Mr. Lacoste in 
bis essay already referred to, sufficiently show that there is a 
difference between the contracting of a liability which the ordinance 
prohibits, and the renunciation of a right which the Registry 
Ordinance does not prohibit, and which the comi^ion law does allow. 

In the course of the foregoing remarks I have contented myself 
with showing that, as to the question before us, this case, in 
principle, is not distinguishable from Boudria and McLean ; and 
considering as I do that the judgment of Mr. Justice Polbtts in that 
case, confirmed in appeal, is, in all respects, right, and that I ought 
to be guided by it upon the present occasion, I cannot avoid the 
conclusion that the contestation of the plaintiff must be maintained. 

Contestation maintained. 

Oauihier ^ Roy^ for Plaintiff Contesting. 

2). /• ManiambauUy for Opposant. 

Editor's Note. — The formal judgment of the Superior Court, 
and the arguments of Counsel in Appeal, in the above interesting 
case, will be found at p. 163 of the 2nd vol. of these Reports. 

The judgment of the Court of Appeals, confirming the judgment 
of the Superior Court, in the above case, and the judgment of the 
Court of Appeals, to the same effect, in Boudria and McLean^ were 
referred to approvingly by Mr. Justice Sanbobn and Mr. Justice 
McCoRD, and also by the Lords of the Privy Council, in the case of 
Panet and Homely decided by that Tribunal on the 18th November, 
1876. The observations of the Lords of the Privy Council are as 
follows: " Two decisions of the Courts of Lower Canada,* no 

* Boudria and McLean ; Thibaudeau t. Perrault and Lagorgendidre. 
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"doubt by a majority of Judges in each case, are referred to in theTb«i««de«urta( 
" record; both of which determined that the renunciation and ?•'««»«• 
" coQseat of the wife to her husband's act, as against such rights as 
"she might have under marriage contract, whether of hypothec or 
^^repriseSj may be good, although she could not bind herself by a 
" direct contract, which she had attempted to do in the same deed. 
'^ Their Lordships see no reason to differ from those decisions.'' 
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29 D£GEMBRE, 1876: 
Coram Maouirb, Gasault et McCobd, J.J. 

HAMILTON, 

Pctitionnaire -, 

V. 

BEAUCHESNE, 

Ddfeodeur. 
Election oontest^b db bonaventurb. 

JvGi I.— Que la meDaoe par ud prStre catbolique de refuser lee sacrements & ceux 
qui Toteront pour ud candidal eonstitue un acte d^influeoce indue aux 
terroes de la olauae 268 dt l*Aote Electoral de Quebec. 

2. — Qoe lorsqae les cures d^un comt6 se melent activement d*une Election 
en fkveur d'nn des oandidatS| lequel declare dans on disoours aax ^leoteors 
qu'il est le caudidatdu clerg6, qu'il a etc demand6 par le olerge, et que 
sans Tassuranoe de I'appui du olerge il n'aurait pas accept^ la candidature, 
ces cures ^erout consider^s conaine les agents du candidat au point de le 
rendre responsable de leurs actes. 

3.— Que si, en presence d'un candidat, un cure ainsi eonstitue agenty menace 
ses paroissiens de refus des sacrements au cas oil ils Toteraient pour le 
candidat oppose, le candidat ainsi present sera considere comme ajant . 
consenti d cet acte dMnfluence indue et comme I'ajant approuve, et sere 
d^ualifid si, dans un discours prononce qoelqaes beuresaprds, ilse declare 
le candidal du derge ec ne desavoue pas ces menaces, ou n'en degage 
pas autrement sa responsabilite. 

4.— Qtt'il 7 a treaiingf dans le sens de la clause 257 de Paote Bleclorei de 
Quebeci dans le fait par nn candidat de donner un verre de boisson aux 
repreeentants des deux candidate el au depul6 ofiicier- rapporteur, dans le 
bureau de votation, en leur disant : Gentlemen, if you toUh to take a glaae 
of brandy there U eome in the room ; go and help yourselves, buibtforeyou 
go, go and vote for whom you like* 

5.— Qu'un litre donne pour transferer la propriete a un candidat senlement 
pour le qualifier, et arec IMntention que la propriety sera, & toules autres fins 
au o6dant, est ineufiittant d^aprds la clause 124 de I'Acte Electoral, 
fut-il rerdttt de tontes lee formalities Toulues pour transferer efRrativement 
la propriete. 
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UamiitoQ 6.— Qu'il J a preuTe d'uoe telle iDtention dans le fkit de simuler le paiement 

BeaachMQs. da priz lorsqaMl n'a pae eu lieu, et de laisser le eedant en powessioii de 

rimmeable oomme proprietaire. 

7. — Que mdme si le petitioonaire reuseit, obaque partie doit pajer see fraie, si 
le d^feodear rftasait dans aoe prooedore r^criminatoire priee par lui en 
verta dc la clause 55 de I'Aote Electoral. 

A P61ectioo g£n6rale de 1875 pour I'Assemblfie Legislative de 
Qi26bec, deax candidats brigaferent les suffrages des filecteurs de 
Bonaventure, M. Beauchesne, conservateur, et M. Hamilton, 
liberal. M. Beauchesne obtint la majority des votes donngs. M. 
Hamilton contesta son Election pour absence de cens foncier et pour 
influence indue. M. Beauchesne r6crimina en accusant M. Hamilton 
de treating. 

MaouirEi J. — ^The grounds of contestation are three in number, 
to wit: 1st, want of the property qualification required by the 
statute; Snd, undue influence practised by the Roman Catholic 
clergy upon the electors; 3rd, corrupt practices by the respondent 
and his agents. The allegation of corrupt practices by the respondent 
or his agents being unsupported by any evidence, that ground of 
contestation may be at once dismissed from further consideration by 
the Court. As to the property qualification, the Quebec Election 
Act, clause 124, provides that no person shall be elected a member of 
the Legislative Assembly of this Province who is not a proprietor in 
possession of lands and tenements in the Province of the value of 
^8,000 over and above all rents, hypothecs, incumbrances or 
hypothecary claims thereon. Finding this to be one of the 
requirements of the statute, it is not for us to speak of the policy of 
the law restricting the choice of the elector to person:) having the 
property qualification referred to; the petitioneiialleges that the lands 
and tenements upon which the respondent qualified, were not in fact 
his property at the time of the said election, but that he obtained 
his title thereto collusively for the purpose of qualifying as a 
candidate for election as a member of the Legislative Assembly. 
Petitioner also alleges that the said lands and tenements were not of 
the value required by the statute. It then becomes necessary to 
ascertain from the evidence submitted by the petitioner, as well as 
the respondent, whether at the time of the election the respondent 
was the proprietor of the lands and tenements upon which he 
qualified, whether he obtained his titles thereto collusively or 
colorably, for the purpose of qualifying as a candidate to be elected 
a member of the Lcfgislative Assembly, and whether the eaid lands 
and tenements were of the value required by law. A considerable 
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ooinber of witDesses have been beard on botb sidesi on tbe question HamiUon 
of the valne of the property described by the respondent in his Beancbesne. 
declaration of qualification, and which property is found situate, a 
part in Carleton, and a part in Maria, both places being in the county 
of Bonaventure ; and after ezan^iniog the evidence we consider that 
it has not been shewn that the lands and tenements claimed and 
described as the respondent's property qualification are insufficient in . 
valne. On the question of ownership the respondent was heard as a 
witness and produced his titles purporting to be two acts sous seing 
priv^ or deeds of $ale, one for the property al Carleton bearing date 
the 4tb of July, I87S, tbe other for the property situate in Maria and 
dated 8tb of May, 1874. According to the deeds the respondent paid 
$1,300 in cash, argent camptant, for the property in Carleton, and 
sixteen hundred dollars ior the property situate in Maria, also in 
cash, argent comptant. The respondent says in his evidence that 
several nrionths after the purchase of the Carleton property he paid 
Augdste Lefebvre, from whom he had bought it, the price mentioned 
in the deed of sale, to y/ix: $1,200, and that Lefebvre lent him 
$1,200 the same day. Thus the respondent after giving the $1,200 to 
Lefebvre as the price of the property at Carleton, received the money 
back from the latter the same day, without giving any receipt or 
acknowledgment for the amount. No visible change has taken place 
in the ownership of the property, the Lefebvres. father and sons 
continue to occupy and enjoy it as before the alleged sale : the 
respondent has never been entered on the valuation roll of the 
municipality as the owner. Ludger Lucier, the vendor according to 
the deed of sale of the property situate in Maria, has also been 
examined as a witness, and by his evidence, as well as the evidence 
given by the respondent himself, it is established that he did not pay 
$1,600 cahh, argent comptant^ as stated in the deed of sale, to the said 
Ludger Lucier for the property, but gave hU promissory note, bearing 
date the 12ih of May, 1874, for tbe sum of $1,600 payable to Mr. 
Lncier. The note was not stamped until the 4th of August, 1875, 
after Lucier bad received a subpcena to appear as a witness, when 
double stamps, furnished by the respondent^ were put upon the note 
by Lucier. Lucier admits that he offered the property for sale since 
tbe alleged purchase by the respondent, but adds that it was en 
badinage. Michaud, a witness examined, says — Lucier offered to 
sell bim the mill property at Maria since the alleged sale to the 
respondent. 

The respondent performed no act of ownership concerning the 
property ; Lacier continued to occupy and enjoy the property and to 
work the mill, receiving the profits accruing therefrom ; Lucier's 
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uamiuoD name was continued on the valuation roll of the manicipality as the 

Beaachesne. OWncr. 

Seeing and considering the foregoing facts, we are forced to the 
conclusion that the respondent, at the time of bis election, was not 
in reality the owner of the lands and tenements described in his 
declaration of qnalification, that the purchase thereof by the 
respondent was not real but simulated, and that his titles to the said 
lands and tenements were obtained by him collusively and colorably 
for (he purpose of qualifying as a candidate to be elected a member 
of the Legislative Assembly of this Province. 

Our attention is next called to the second ground ol contestation, 
the alleged undue influence of the Roman Catholic clergy upon the 
electors. The respondent objected, on four grounds, to the proof 
adduced by the petitioner in order to establish that undue influence : 
1st, Because it tended to criminate a clergyman for his acts in 
discharging the duties of his ministry. 2nd. Because the priest is 
only responsible for his conduct to his ecclesiastical superior. Srd. 
Because such proof would virtually bring a priest before a civil 
tribunal on a question of discipline without having the permission of 
his ecclesiastical superior. 4ih. Because such evidence did not go 
to prove an offence in law, or against the Quebec Election Act. I 
am ready to admit some of the positions taken by the learned 
counsel for respondent in his factum and arguments, for as all 
Roman Catholics do, 1 fully acknowledge the superiority of the 
Church over the State, to as great a degree as diviue are superior to 
human institutions. Also that whilst the priest acts as such in the 
discharge of the duties of his ministry, he is not amenable to the civil 
tribunals, for he violates no law. But all who infringe the law, 
whether lay or clerical, are amenable to the civil tribunals of the 
country. We have to administer the laws as we find them ; no 
distinction is made between persons, and the Court can make none. 
Now let us look at existing facts and circumstances, to see if ii could 
be otherwise. The population of the Province is Roman Catholic 
and Protestant, the Legislature is Roman Catholic and Protestant, 
the Judiciary is Protestant and Roman Catholic, and in the case 
before us one of the parties, the petitioner, is a Protestant, whilst the 
respondent is a Roman Catholic. Under these circumstances, would 
it then be possible for the Court to sanction the exceptional privileges 
claimed by the respondent on behalf of the Roman Catholic clergy ? 
Certainly not, and I have to learn that the Roman Catholic Church 
ever exacted, in matters of discipline, anything from her children 
which it was impossible for them to grant. It could hardly be 
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expected that the petitioner, a Protestant, complaining of the Roman uamtuon 

Catbolic clergy of the county of Bonaventure, would submit his Beauche«no. 

alleged wrongs to the Bishop of the diocese, who, I have no doubt, 

woold advise justice, but would be powerless to enforce it. It 

appears that there are nine Roman Catholic priegts in charge of 

parishes in the county of Bonaventure. The evidence refers only to 

two ol these reverend gentlemen as having taken an active part in 

the election, the curS of Bonaventure and the cur4 of New Richmond, 

and we must suppose that the other clergymen of the county, guided 

hy that propriety and prudence so becomins^ their sacred character, 

absiained from interfering actively in the election. I do not mean to 

say that a curi may not, should he think It prudent to do so, take 

part, like any other citizen, in the political conflict between two 

opposing candidates; and, as was said in the Longford Election 

case, be may advise, counsel, entreat, and give his reasons for 

preferring one candidate to another, but he may not, without 

committing the ofience ol undue influence, under the statute, threaten 

the electors with the deprivation of the sacraments of the church. 

The election was held on the 7th July, 1876. The Reverend Mr. 

Tbivierge, cur^ of Bonaventure, and the Reverend Mr. 6agn6, cur^ of 

New Richmond, on the 29th of June, the feast of St. Peter and Paul, 

and the Sunday preceding the election, addressed their congregations 

in church on the subject of the then coming election, and threatened 

to refuse the sacraments of the church to such of the electors as 

would vote for the petitioner. The witnesses differ as to the words 

Qsed, but agree sufficiently as to the main fact, that the deprivation 

of the sacraments of the church was threatened, and we hold this to 

be undue influence under the statute. This had a certain influence 

on the electors, for some abstained from voting, others voted for the 

respondent, though they previously intended voting for the petitioner, 

but to what extent ii affected the election does not appear. The 

Reverend Mr. Thivierge and the Reverend Mr. 6agn6 have not been 

brought into the case, and cannot be declared guilty of undue 

inflaence under the Act; but the petitioner claims the disqualification 

of the respondent by reason of the undue influence exercised by the 

Reverend Mr. 6agn6. fiespondent was present in church when the 

ctir^ threatened the electors with the deprivation of the sacraments of 

the church, and one witness says Mr. Thivierge named the respondent 

as the person for whom the electors should vote. That witness^ 

however, is contradicted by others who say the cur4 did not name the 

respondent. After the congregation had issued from the church the 

respondent addressed tliem, saying that he was supported by the 

Roman Catholic clergy and that he would not hare become a 
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Hamilton candidate withoat their support ; bat he made no reference to what 
Beaaeheme. the cur^ had Said in church. I do not therefore think that the 
respondent should be field responsible for the words of the curi in 
chnrch or that he should be disqualified on that account. 

The next branch of this case is the charge of corrupt practices 
by treating, preferred by the respondeat against the petitioner. The 
petitioner met Damase Bourdages, an elector, at New Carlisle, in 
May, 1875. The election took place on the 7th July. The petitioner 
took Bourdages to his house and entertained him at dinner, spoke to 
him about the coming election and solicited his vote. The petitioner 
on the polling day took liquor into the room set apart for the electors 
to prepare their ballot papers and treated John Keys, John O'Neill ^ 
Edouard Arseneau, and G-eorge Fallu, all electors. According to 
one of the witnesses the words made use of by the petitioner when 
inviting them to drink were as follows : — ^^^Q-entlemen, if you wish to 
take a glass of brandy, there is some in the room, go and help 
yourselves; but before you go, go and vot6 for whom you like." 
He also treated John Augustus Meagher, an elector who cannot say 
whether he bad voted when he drank with the petitioner or not. 
Other evidence goes to prove the same charge. The parties were 
put under promise of secrecy not to divulge what had occurred as to 
the treating. For this the penalty is disqualification. 

Casa0lt, J. — On a iait tant de bruit autour de la question 
d'intimidation par le clerg6 dans les Elections que j'ai cru devoir 
mettre par 6crit ce que j'ni & dire sur oette partie de la contestation. 

On a soutenu dans cette cause que la loi n'avait en vue que 
I'intimidation mat^rielle et non celle qui ne pent cr6er que la 
persuasion. 

La loi qui r6git les Elections locales, 38 Vict., s. 258, est en ces 
termes: ^M^. Quiconque, directement ou indirectement, par 
lui-m6me ou par quelque autre en son nom, emploie ou menace 
d'employer la force, la violence ou la contrainte, ou inflige on 
menace d'infliger par lui-m6me ou par I'entremise de toute autre 
personne quelque 16sion, dommage, prejudice ou perte d'emploi, ou 
de toute maniere que oe soit a reeours a I'intimidation centre quelque 
personne pour induire ou forcer cette personne k voter oi!i i s'abstenir 
de voter ou parce qu'elle aura vot6 ou se sera abstenue de voter & 
une Election." 

Cette disposition est une copie mot k mot de la sec. 5 de I'acte 
imperial : " The Corrupt Practices Prevention Act, 1864." Je ne 
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saoraift roieux rgpoodre k la pretention 8as-6noi;o6e da dfifendeur hmhUioh 
que par les paroles de M. le jagt* Fitzgerald dan;* la contestation de BMuebesne. 
l'6lectioa de Longford (2 O^ Motley et HurdcasUe^ Rap., p. 16), oh on 
se piaignait, comrae dans celle qai nous occupe, de I'influence indue 
do clerg6 catholiqae. 

^^The utmost care has been taken by the legislature for the 
purpose of defining what undue influence is, and of repressing it. 
By the 5th section of the Corrupt Practices Prevention Act, 1854, it 
is defined with a view to embrace almost every case of improper 
influence, whether by physical intimidation or otherwise ; and if we 
were now applying to the legislature to amend the law so as to 
include any case that might have been omitted, it would be difficult 
to invent language more comprehensive/' 

Je crois, avec le savant j age, qu'il est impossible de se servir de 
termes plus amples, et que, si l*on voulait amender la loi pour y 
ioclurecette espdce d'intimidation sans la specifier en termes expr^s, 
ou trouverait difiicilement des expressions pour le iaire d'une 
maniere plus claire, plus intelligible et plus positive. On a dit 
quelqne part que Padoption sans protestation de cette loi par la 
legislature locale indiquait que les I6gislateurs ne lui donnaient 
pas ici cette interpretation. Mais outre quM est impo!*sible de lui 
en donner une autre, et qu'en presence d'une loi aussi claire et aussi 
expressc, il n'y a pas lieu & rechercher I'intention du Ifigislateur, 
est-il possible, sans le taxer d'ignorance, de supposer qu'il a pu se 
tromper a ce point? La loi imp^riale £tait enforce depuis 20 ans. 
Oq avait h roaintes reprises d6cid6 en Irlande qu^elle compre- 
nait cette esp6ce d'intimidation ; et six ans auparavant, dans une 
contestation qui avait eu ici, aussi bien que de Pautre c6i6 de I'Oo^an 
QQ immence retentissement (Galway case, F^vrier 1859). Peqt-on^ 
saos injure, dire que nos I6gislateurs ne connai»saient pas ces 
eirconstances, et qu'ils out put adopter aveugldment une loi dont ill 
ignoraient la port6e. II y a plus encore: nous avons eu, depuis que 
les p6titionnaires se sont plaint de cette infraction aux franchisee 
ilnctorales, une session complete de la legislature et une aeconde qui 
toucbe a sa fin, n^anmoins pas un seul roembre des deux Chambres 
legislatives n'a songd k I'amender, k I'expliquer ou k la restreindre. 
Et je ne sache pas qu'un seul membre de l'£piseopat ou du clerg6 
catholiqae ait song6 k s'en plaindre ou k en demander le rappel. 

On dit aussi que cette loi gfine la predication et par Ik mdrne 
I'exercice da culte catbolique, et qu'elle est ill6gale et contraireA 
I'article par leqoel la France a d6finitivement c6d6 le Canada k 
TAngleterre dans le trait6 de pais du 10 Fev. 1763. Je oe orois pae 
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uamiiimi que 8on application puisse, en aucane manidre, entraver la 

Beaocb«ine. prgdication, on offrir le moindre obstacle au libre exercice de la 

religion catholique. I.a ioi ne pent et ne vent qae r6primer des 

abas; elle ne veut pas et ne pent pas contr6Ier la doctrine. II m'est 

plas difficile encore de la trouvercontraire an trait6 que i'on invoque. 

L'article 4 de ce traitg contient la stipulation suivante : 

^^Sa Majesty Britannique, de son c6t6, consent d*accorder la 
liberty de la religion catbolidue aux habitants da Canada. Elle 
donnera en consequence les ordres les plus efficaces, que sea 
nouveaux sujels catholiques romains puissent professer le culte de 
leur religion $elon les rites de I'Eglisd de Rome, autant que les lots 
d'Anglettere le permeltenl." 

Ces derniers mots, ^^ aaiant que les lois d*AngIelerre le 
permettent," me paraissent limiter d'une mbni^re bien formelle ce 
que le d^fendeur soutient £tre uue liberty dans I'exercice de la 
religion catholique, celle de pouvoir, dans la pr6dicaiion, pratiquer 
i'intimidation et g^ner sinon d6truire la franchise 6lectorale. Des 
institutions representatives existaient alors depuis bien longtempsen 
Angleterre ; la Ioi du Parlementet le droit comraun y consacraient la 
liberty absolue de Pexercice de cette franchise. Si quelque chose 
dans la relig^ion catholique eut pu y faire obstacle, ce quelque chose 
eut 6t6 contraire aux lois d'Angleterre et se fut trouv6 dans la restriction 
que Pon trouve dans le trait6 m6me. La Ioi imp^riale, que la n6tre a 
copi6e, n'a pour but que de mieux assurer la Iibert6 de P61ecteur, en 
r^primant et punissant d'une manidre plus effective les atteintes que 
les lois d'Angleterre prohibaient d6j& k I'fipoque da traitg. Elle ne 
fait qu'assurer Pobservation de ces lois ; elle n'a pas par consequent 
change pour I'habitant du Canada les droits que lui ont confer68 le 
traite, ni mis au libre exercice de la religion catholique de plus 
grandes entraves que ne le faisait ce traitg. II me parait mdme 
difficile de ne pas trouver, dans cette r6serve du traitfi, celle de 
Pomnipotence du Parlement que les lois d'Angleterre reconnaissaient 
alors depuis si longtemps. En donnant au Canada les institutions 
representatives, I'Angleterre lui en adonne les regies et les lois; et 
la legislature de Quebec a pu, commo le pourrait le Parlement 
imperial, passer, sans enfreindre une des conditions de la cession du 
pays, un statut qui ne fait qu'assurer ^observation de ces rdgles et de 
ces lois. 

' J'ai dejft dit que ce statut n'a pas et ne pent avoir pour effet de 
gener oo de rendre moins libre I'exercice de la religion cotholique. 
Mais jMrai plus loin encore, et je dirai : cette Ioi eAt^elle Peifet que 
Pon suppose et qn'on lui prdte, elle a ete passee par an poavoir 
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corap^leai, il ae m'est pas libre d'ea refuser ou d'en rejeter HiiniUon 
I'applicaiion. Le juge a'a pd9 poor mii»8ioQ de proooncer sur la Bcaachetne. 
JD^tice OQ PiDJustice des lois. II n^a pas It^ poavoir de ies admetire 
qaaad il Ies emit bonaes, et de Ies rejeter qaaad il Ies croit 
maavaises. II est Domm6 il est vrai pour adoiinistrer la jastice, 
mais la justice telle que la foot ies lois et nun telle quMl imagine 
qa'elles aaraient dd la faire. AppelA a faire Papplioatioa d'une ioi, 
si sa coDscieDce s*y refuse, it doit iaissei le banc qu'il occupe de 
iiOD oboix et doot il peut descend re k son gre, et ne jamais 
iranqQiiiser sa conscience en violant son serment d'offioe. 

Je ne puis pas rfisister au d6sir de citer ici I'opinion, sur Ies 
obligatii»Ds du serment d\>ffice, d'un bomme qui a une aus:^! grande 
r§f>utation parmi Ies proie;itanis que parmi lescatholiques,etdont Ies 
talents ue sont pas moins admires par Ies uns que paries autres. 

M. le Dr. Newman, k la page, de sa leitre au due de Norfolk, en 
reponse k un des pamphlets de M. Gladstone, sur Pautorit6 du Pap6, 
s'exprime comme suit: 'M believe members of Parliament, or of 
the Privy Council, take an oatti that they would not acknowledge 
the right of succession of a Prince of Wales, if he become a Catholic. 
I should not consider that the Pope could release me from that oath 
bad I bound myself by it. Of course, I might exert myself to the 
Qtrnobt to gel the act repealed which bound me; again, if I could 
not, I might retire from Parliament, or move, and so rid myself of the 
engagement I had made ; but I should be clear, that, though the 
1 ope bade all Catholics to stand firm in one phalanx for the Catholic 
BQccessioD, still, while I remained in my office, or in my place in 
Parliament, I could not do as he bade me.'* 

Je n^entends pas donner k Pexamen de la partie de I'acte 
Electoral de Quebec, relative a IMnfluence indue, plus d'^tendue que 
n'en exigent Ies faits que constatent la preuve faite par le p6tttion- 
naire. Le d^fendeur n'a, sur cet partie de la contestation, offert 
ancnne preuve ni produit aucnn t^moin, II s'est born6 k trans- 
qoestioaner ceux amends par le reqa6rant. 

Les deux seuls pi6tres que le p6titionnaire a soutenu, devant 
noQs, avoir pratique ^intimidation sont les R6vds. MM. Thivierge et 
6agn6. La preuve, sous ce rapport, consiste, pour M. Thivierge 
dans les d^ositions de 16 tfemoins, et pour M. Gagn6 dans oelle 
delL 

Les faits jnr6s par les tfimoins different beaucoup, mais ils ne se 
contredisent pas dans les parties essentielles; bhacun rapporte oe 
dont il se rappelle, ce quMl aentendu, sans affirmer qu'il n'a pas 6x6 dit 
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uamiiton autre chose, et que ce que rapporte od auire t§nioin est coDtrcavfe,si 
Beaochesne. co ii'esi quaot & la mention du nom da defeodeur par le R6¥d. M. 
Gagn^. 

On congoit que la narration que peuvent faire des prehears et 
des cultivateurs illettr^s, d'un sermon qu'ils ont entendu un ao 
auparavant, doit fttre plus qu'incomplete, peut-£tre mfime tred-inexacla 
Ces pauvres gens n'ont pu retenir que leur appreciation de ce qui a 
£t6 dit alors, ou ce qui les a le plus frapp^s. 

Quelqnes uns des t§moins, apparamment plus instruits et plus 
intelligents, le d^rendeur dit plus mat disposes, sont entr6s dans plus 
de details, qaoique leur narration soit ^videmment incomplete et 
quVlle puisse *tre inezacle; mais en ^absence d*une preuve 
oonlraire que le d6fendeur eAt pa faire et qu'il eAt po, en examinant 
les deux messieurs dont les discourssont en question, rendre positive 
et concluante, en Pabsence de touie preuve aitaquant la credibility 
des t^moins, il faut ajouter foi aux depositions de ceux m6mes 
auxquds le defendeur suppose des antipathies et du mauvais vouloir. 
J^aimerais ft lire les nombreux extraits que j^ai faits des d^iositions, 
mais je.crains d'etre trop long ; je me bornerai k dire que Pon y trouve 
que ces deux messieurs ont, immediatement avant Peiection, dans 
deux occasions differcntes^ au pr6ne dans Peglise, dit a ieurs 
parofssiens qoMIs ne devaient pas voter pour le parti liberal^ et qu'ils 
les ont menaces, M- Gagne, da refas des sacrements sar sa propre 
autorite, et tous deux du meme refus aprds en avoir obtenu de 
l^viftqtte du dioo^se, suivantdestemoins, Paulorisation quails allaient 
aolliciter, suivant d'aulres Pordre quMl8atteadaient,oa meme suivant 
d'autres encore Pordre qn'ils avaient regu. 

La divergence des temoins n'ea laisse pas moins constater que 
ces deux messieurs se soot servis du nom de Pev6que diocesain pour 
oienacer de la privation des sacrements ceux de Ieurs paroissiens qui 
vGteraieot pour le candidal liberal, et que cctte menace a eu pour 
eifet d 'en emp6cher de voter plusieurs, qui le disent eux-m6mes dans 
Penqu6te. 

Ces prohibitions de voter pour un liberal ou un protestant et la 
faute que cr^e leur transgression, peuvent etre, pour les catholiqaes, 
de la doctrine *qui, ft ce titre, echapperait ft Pexamen des tribonaux 
latques. Je crois meme que nos Cours<te justice doi^nt presamer 
saine la doctrine qu'enseigne le pretre dans Peglise tant que le 
contraire n'a pas ete prouv6 devant eux par une autoriteoompetenle. 
Mais les menaces ne petrvent jamais avoir ce caractftre. 

11 y a une difference tiop marquee pour n*etre pas sentie entre 
Pinstruction que donne le prdtre ft ses ouailles sur les obligations que 
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leoT impose la religioa mhrne dans Pexercice de leurs droits Hamilton 
politiqnes, but \e caractdre, le degr^ et Pappi^ciation dee faates qu'ils Be«acheNie 
y peavent commettre et sar les cons^qoences qae leor religion y 
attache, et one menace de leur refuser poor ces faates le pardon que 
ieor foi lear enseigne 6tre n^cessaire pour sauver leur ftme d'one 
^temii^ roalbeureuse. Dans un cas il indique la faute el la peine 
qo'y a attacb^e la justice deDieu ; dans Pautre, il Ieor dit, pour 6viter 
les peines que m^ritent vos p6cb6s, vous aurez besoin de mon 
entremise, je vous la refuserai si vous votez pour tel parti politique. 
L'autorisalion de P^vSque, que Ton devait solliciter, ne change rien 
ao caract^re des menaces, elle n^en affecte que le degr6« 

Je r^pite, encore une fois, que je ne m'occupe que de ce que 
constate la preuve, savoir, des menaces : je n'ai fait allusion aux 
eDMignements que pour mieux distinguer etmieux faire comprendre 
ce qui, dans cette Election, sous parait avoir 6t6 one intimidation ou 
QDe ^^ influence indue*' par deux membres du clerg6. 

M. Tbivierge et M. 6agn6 n'fitant pas en cause, nous n^avoos 
pa» k nous occuper de la question d'immunit6 personnelle que Pon a, 
k Penqodte, invoqu^e pour les membres du clerg6. Je Pai 6tudi6e, 
j'y ai ro6me donn§ uno attention toute ^p^ciale, mats je crois devoir 
attendre poor exprimer mon opinion que la d6ci8ion soit n^cessaire. 

Je passe & la Sieme question, Le d6fendeur est-il responsable 
de Pintimidation que nous disons avoir 6t6 pratiqu6e k son Election ? 

La loi Electorate, 38 Vict., c. 7, s* 268, d6clare manoBUvre fraudu- 
lense Pintimidation mentionnSe k la section 268 d6j& cit^e, qu^elle y 
appelle ^* influence indue," et, h la sec. 267, elle prononce la nullit6 
de PEIection du candidat quand des mancBuvres frauduleuses y ont 
6t6 praijquEes par lui roftme, ou ** k sa connaissance veritable et de 
SOD conseotement." On n'en a prouv§ aucune qui Pait 6t6 par le 
d^fendeur lui*m6me ; mais il 6tait prfenent k Pfiglise quand M. Gagn6 
a pronoac6 les menaces que constate la preuve. II venait de les 
faire a la fin de la messe, quand le ddlendeor est sort! de P^glise, et 
aa8sit6t apres, adressant les personnes pr^sentes, leur a dit, entre 
antres cboaes, ^^ qu'il 6tait le candidat choisi par le clerg6 catbolique^ 
qn'il 6taii denrandg par le clerg6, qu'il avait confiance dans le 
clerge, et que sans le clerg6, il ne serait jamais venu de I'avant.'' 

Ces paroles sont, il est vrai, rapport6es par les t§moins Bacon et 
William Cyr que le conseil du dgfendenr nous a dit, k la plaidoirie 
orale, 6tre roal disposes. Mais il ponvait prouver le contraire, it 
poQvait s'ezamtner lui-m6me comme t6moin, rapporter oe qu*il avait 
dit, Pexpliqner, mdme indiquer le sens qu'il y attachait. II n'en a 
rien fait ; force nous est de cooclure qa'il a r6ellement prononc6 les 
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uamiUoQ paroles qae ces deux t6moina lui mettent daDs la boache. Je soia 
B«aacb6tue. ggalemeot forc6 de croire que a'iU ont pa conacieacieasemeot jnrer 
que ces paroles ne faisaient pas anite aa sermon que aea audifeura 
venaient dVntendre, et qoVlles n'avaieat pas pour objef de rappeler 
aux 6lecteurs qui l'6coutaieiit que les menaces du car6 a'adresaaient 
& toua ceux qui ne voferaient paa pour lui, il n'eAt paa manq 6 de le 
dire sous serment, quand il aavait que aon adversaire invoquait ces 
paroles non-seulement pour attaquer son election, maia m6me pour 
le faire declarer ineligible. 

II m'est impossible de ne pas voir cette persistance du dfifendear 
a r6p6ter sous des iormea vainea qu^il faisait, dana cette Election, 
cauae commune avec le clerg6, un avia aux 6lecteura tout 6tourdia 
encore dea menaces terriblea pour an catholique qu'ila venaient 
d'entendre, que le ch&timent que promeitait lear cur6 ^tait r&}erv6 a 
toua ceux qui ne voteraient paa pour lui. Ces parolea du d^fendeur 
6taient une aanction, une approbation, une acceptation de cellea da 
curS. Il n^est paa n6eesaaire pour quMl en soil respionsable qu'il les 
ait autoriades, connu^'a ou approuv6ea avant qu^ellea aient 6ik 
prononc6ea. Son approbation, aon acceptation subsdquente ont, en 
loi, le m6me efiet. II est reaponsable de I'intimidation quM a 
approuv^e, et dont il a voulu profiler, comme s'il Peut pratiqu6e 
lni-m6me. Un exemple me fera plua clair et mieux compria. 

Qu'an indaatriel eniployant grand nombre d'ouvriera, raaaemble 
dana son chantier aea nombreux ouvriera et leor diae que lea inierftta 
de cette induatrie exigent quMIs votent pour le candidal liberal qui 
eat pr6aent. II annonce quMl renverra de aon aervice toua ceux qui 
voleront autrement; que ce cendidat, qui a d6j&, an an auparavant, 
6x4 61u comme liberal, qui fait de nouveau la lutte h ce litre, 
traverae la rue avec cea m6mea ouvriera, et la r6unis, lear dise qu^il 
est le candidal choisi par les conslrucleors de navires, quMl a 6t6 
demand^ p^r eux, qu'il vient en lear nom, quMI a confiance en eux et 
que sans eux il ne serait pas venu de Pavant (j^emploie k deasein lea 
expressions de M. Beauchesne) : dira-t-on que le candidal n'a pas lit 
approuv6, ratifid, accept6 et adopts les menaces du constructeur, el 
quMI n'en eat pas, aux termea de la loi, reaponsable ? 

J'admeta qa'il eat 6t6 mala6aat pour M. Beauchesne de bl&mer jk 
la porta de I'Eglise les paroles du cur6, qu'il efit probablement {ait 
tort a sa candidature, s'il ne I'eut pas rainge, tout en protestant contre 
ce que M. G-agn6 avait dil, et que tout facile qu'il lai eAl et6 de 
d^gager aa reaponsabilil6 en termea polis et biena6anta, aa poaition 
6tait difficile, maia il pouvait ce jour-lii faire ses rapports avec le 
clerg6, rapporta qu'il a comment6a et r^p6t6a aar tant de tons, et 
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atleDdre, pour insist^r sur le support que lui donnaieat les prdtres de Hamilton 
la division et sur la oonfiance quMI devait par la inspirer aux Beauciiesne. 
ilecieurs, que lesmanaces quidevaient les lui assurer eussent cess^es 
de vibrer aux oreilles de ses auditeurs. 

SHI lea etX tues ce jour-la pour ne les faire valoir que quelques 
joors plus tard. quand les paroles de M. 6agn6 auraien pu n'dtre pas 
anssi vivaces k sa m6moire, toutes compromettantes qu'eussent 6t6 
eDcore alors ses allusions au clerge, je lui aurait donn^ le b6n6fice 
d'on dome possible sur son intention de s'approprier I'efFet des 
menaces du our6 ; mais oe dome, a peiae possible dans le cas que je 
soppose, est absolument impossible dans celui que fait la cause, et 
oons devons rppporier que les manceuvres frauduleuses ont 6te prati- 
qa6es k la connaissance de M. Beauchesne et de son consentemeut. 

McCoRDi J. — The respondent's election is contested on the 
gronnds : 

1 ^ . Of want of the properly qualification required by section 
124 of the '^ Quebec Election Act." 

8^. Of undue influence exercised by certain members of the 
Roman Catholic clergy. 

S^. Of corrupt treating and' bribery, and corruption generally 
by the respondent and his agents. 

The respondent retaliates by charging the petitioner himself with 
conupt practices. 

The third charge brought against the respondent, namely, that 
of bribery, corruption and treating, has completely failed for want of 
proof, and only two charges remain to be considered. 

Taking up the first of these — want of property qualification — I 
have come to the conclusion, after a careful examination of the 
evidence, that it is fully made out. The reasons which have led me 
to this conclusion are as follows : 

1 ^ « The two deeds, purporting to convey to the respondent the 
property upon which he claims to be qualified, are false, in so far as 
they state that the sale was for a ready n^oney consideration. It is 
io evidence, not only that the respondent did not pay cash, but that 
he had not the means to pay it. He admits himself that he supposed 
that his subsequent offei to pay $200 on account was refused, because 
the pretended vendor knew that he, Beauchesne, was in want of the 
money. 

2^ . These deeds were obtained in order to qualify the respon- 
dent as a candidate at a previous election in 1874. This is sworn to 
by the witness Lucier, as regards one of the deeds, and the other 



88 COUR D'fiLBCTION. 

iiainiiton dped was Dot registered until more than 10 moaths after its passing* 
Beaucheane. Then agalo both deeds were registered at the same time, but only 
very shortly before the then approaching election, at which the 
respondent was a candidate. 

S ^ . Not one cent of purchase money was ever paid for any 
property whatever upon which the respondent pretends to qualify. 

4 ^ . The properties pretended to have been conveyed by these 
deeds never changed hands, even con>tractively ; on the contrary 
the vendors continued in the enjoyment oithem, without even a lease 
from the purchaser; they neither rendered nor kept any account of 
the profiits derived from them; they made all repairs and paid all 
charge.**, and even made considerable improvements at their own 
expense; they continued to be the ostensible proprietors on the 
valuation rolls, and they voted as such at elections ; and Lucier, one 
of these vendors, got the municipal taxes* reduced on one of the 
properties, and actually offered to sell it not only once but on 
several occasions. 

5 ^ . An absurd ceremony or formality was gone through in each 
case to simulate a cash payment, a formality which was certainly 
unnecessary as regards the vendors, who evidently were not selling 
for cash, even if selling at all, and which could only have been 
intended to give the transaction the color of sale. 

In the case of Lefebvre, nearly a year after the execution of the 
deed, the amount of the purchase money is scraped up, partly by 
burrowiug, and is counted out and handed to Lefebvre, who, almost 
at the same instant of time, hands it back to the respondent, by way 
of loan^ we are told ; but this would-be loan is made without any 
written acknowledgment or memorandum whatever, not even a 
receipt, aud it is effected without any agreement or understanding as 
to terms, or as to the mode or time of its repayment, or even as to 
repayment at all. In the case of Lucier, an unstamped promissory 
note is given, payable on demand, and no stamps are afterwards 
affixed until Lucier is summoned as a witness in the present case, 
and then they are furnished by Beauchesne to Lucier who affixes 
them. 

6^. The reticences, contradictions and positive untruths 
contained in the respondent's own evidence. He says : ^'Les dooze 
*^ cents piastres que j'ai payees pour cette propri6t6ys lea at gagn^as 
^^ dans I'exercice de ma profession." Then immediately afterwards 
he is made to say : ^^ J'ai emprunU une partie de cette somme — roais 
'^ je I'ai depuis rendu ft celui qui me Pa avancitV And in his very 
next answer he is forced to acknowledge that this cdm who had 
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aavaneed him ^00 was himself^ for be say a: *'Je pense les avoir Hamilton 

"empruQi^es de la maaioipalitg de Carletoa, surundSpdtquefavais BMucbesne. 

<< m mains en ma qualUi de eecr^tatre-Meorier de oette manicipalitg." 

He says wilh referenoe io the Luoier property : •* J'ai pap^ pour cette 

^ propri6i6 seize cents piastres ;" bat the next question brings oat 

the answer: *' le les ai payees par an billet promissoire.'' This 

note he admits that he has never paid, so that his statement of having 

paid $1600 is simply false according to his own evidence. Bat 

farther on be says : ^* On ne m'a jamais demands le paiement de ce 

'^billet, maisjePaiofferten mai mil huit cent soixante et quinze/' 

and **]e le lai ai offert en billets de banqae ;*' bis next answer, 

however, is: ^*«ft lui ai offert deux cents piastres en accompte;^^ 

here again be is forced to contradict himself. 

Taken all together, the evidence of the respondent himself is 
sach as to satisfy any. one who reads it that these two titles to 
property were merely colorable and collusive, and, as the judge 
before whom that evidence was taken, I must say that the manner in 
which the testimony was given, was such as to strengthen rather 
than to weaken the effect produced by the mere reading ol it. I have 
DO hesitation, therefore, in holding that the respondent bad not the 
propertv qnalification required by law. 

The second ground to be considered is that of undue influence, 
exercised by members of the Roman Catholic clergy. 

Upon this question of undue clerical influence a great deal has 
been said in this case and'ont of it; bat I will endeavour to confine 
myself to those considerations only which have a bearing upon this 
particular trial. 

Apres avoir fait des citations de la preuve, Phonorable juge 
eoQtinue en ces termes : 

It is evident that these threats held oqt by the reverend 
gentlemen, were of a nature to intimidate voters and to induce them 
to refrain from vpting for the petitioiier. It is also dearly established 
in evidence tnat voters were in fact deterred from voting by means of 
these 'threats. 

Do th^ee menaces then constitute the undue influence contem- 
plated by law, and are they in violation of section S58 of the Quebec 
Election Act ? It is contended on behalf of the respondent that the 
provisions of this Act were only aime^ at material or physical 
istimidation, and were not intended by the legislature to apply to 
spiritual influence. The words of the law ^*or in any numner 
^'practices intimidation upon or against any person,'* are far too 
comprehensive, in my opinion, to permit of any snob restricted 
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interpretatioo* I can see no cause whatever for sapposiag that the 
legislature did not intend to prohibit spiritual intimidation; but, on 
the contrary, I find a very good reason for believing that soch a 
prohibition was intended, in the fact that section 258 of oar Election 
Act is taken, word for word, from the English Act, and was enacted 
long after judgments rendered in England, in several election cases, 
had decided that spiritual influence might be undue, and came 
within the application of the law. 

So much for the facts of this portion of the case, and the 
applicability to them of section 258 of our Act 

I now come to the other pretensions set up on behalf of the 
respondent, namely, that ecclesiastics are not amenable to the 
civil tribunals for acts done in the exercise of their ministry, and thkt 
the free exercise of the Roman Catholic religion precludes the Court 
from taking cognisance of and adjudicating upon this question of 
spiritual influence. 

The first of these pretensions is not justified by the facts, because 
no ecclesiastic has in any manner been made a party to this case, 
nor has any ecclesiastic or ecclesiastical authority claimed any such 
immunity. 

As regards the other pretension, it is quite true, no doubt, that 
the freedom of religious teacjiing {libirt4 de prSdicaiion) is essential 
to the exercise of any religion, but it does not at all follow that every 
thing that is said from the pulpit, or by the priest at the altar, is 
^^ pridicatioH^^^ and where it is plain that the priest is not confining 
himself to religious teaching, then I hold that he, like all other 
citizens, is amenable for what he says to the judicial tribunals of the 
country. It is needless for me to attempt to add strength to this 
proposition. The Courts of law in this province have repeatedly 
held priests liable for tbeir utterances in the pulpit, when they 
overstepped the bounds of their religions calling and contravened the 
law which governs them as citizens. 

The pretension, therefore, that priests, for the sole reason that 
they are eocleBlflttics, are not amenable to the civil oourtA, is 
untenable, affd the attempt to base it upon the treaty of the cession of 
Canada, is equivalent to saying that France, by that treaty, claimed 
more religious freedom for the Soman Catholics of Canada than they 
could have enjoyed under her own laws — a most unreasonable thing 
to suppose-^and that England on the other hand, granted this greater 
freedom, when the real truth is that she materially restricted her 
conoession of the free exercise of the Roman Catholic religion, the 
terms of the trtaty only allowing this freedom, ^^ as far as the laws of 
0-reat Britain permit." 
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My views respect] og the liberty of religtoas teaching in Hamilton 
cooDection with the jurisdiction of the Conns may be stated, Bawich^mt. 
safficientiy for present purposes, in a very few words. 

if the priest in the pulpit, or speaking from the altar, has 
confioed himself, in my opinion, to religious teaching or doctrine, 
eveo with reference to elections s^enerally, or to a certain election in 
particular, I would take what he has said to be the doctrine of his 
charch, unless it were proved before me, under the sanction of 
competent ecclesiastical authority, that his teaching was not so, 

If, on the other hand, I were of opinion that the priesPs 
utterances were not matters of religious teaching or doctrine, I would 
oot take them to be the doctrine of his church, unless, by evidence 
based upon competent ecclesiastical authority, they were proved to 
be 80. 

I<^ in any such case, it appeared to me that the doctrine of tlie 
church was inconsistent with the law of the land, I could, as a 
judge, be guided by no other law than that which I have sworn to 
administer. 

I cannot see, however, that, in the present case, there is any 
incompatibility between the law of the land and the doctrine of any 
church, because the threats made by Messrs. Gagn6 and Thivierge 
were not in my opinion matters of teaching or doctrine, and >are not 
in any manner proved to be so. 

It is to be remarked also that this claim of freedom in religious 
teaching is not set up either by the Reverend Mr. G-agn6 or the 
Reverend Mr. Thivierge, or in fact by any ecclesiastical person or 
authority, but merely by the respondent, upon his own authority and 
upon the strength of his own views and. pretensions concerning 
ecclesiastical immunity. 

As, for the reasons already given, such a claim would have been 
unfounded, even if made on behalf of these reverend gentlemen, still 
more must it be so when urged by the respondent who is a mere 
layman, unsupported by any ecclesiastical authority or approval 
whatever. 

The next point to be considered is the respondent's liability for 
the acts of undue influence. All that the law requires, to fix upon 
him this responsibility, is his knowledge and consent. Uf his 
knowledge there can be no doubt, his presence in church is sufficient 
proof of it. As to his consent, it would, in my opinion, be 
necessarily and legally implied from his mere silenoe, or the absenoe 
of any disclaimer on his part. It may be said that he could not with 



M COUR D'ISLECTION. 

HuniitoQ propriety blame or find fault with what had been said by his curi^ 
Beaochesne. but, admitting this, I do not see that be could not in the most 
respectfal manner have explained shortly afterwards, when speaking 
in public, that what the curi had said had been spoken by him as 
oir^ in the exercise of his own discretion in the performance of his 
spiritual duties, and without any request or suggestion on the part of 
the respondent. This or any other, even the weakest form of 
disclaimer, I would have been disposed to consider sufficient in a 
case of this nature ; but far from doing anything of the kind, be 
immediately, after divine service and while the words of the curi 
were still ringing in (he ears of his hearers, endorsed all that had 
been said by declaring that he was the candidate of the clergy ; that 
be came there in their name ; and that without the clergy he would 
not have come forward. 

Not only by his silence then, bat also by his words, he has 
availed himself of undue influence. 

The use of such undue influence is declared by section 258 of 
the Quebec Election Act to be a ^* corrupt practice," and this corrupt 
practice having taken place with the knowledge and consent of the 
respondent, he has, under section 267 of the same act, incurred the 
disqualification specified in that section. 

I next come to the grounds of disqualification urged by the 
respondent, against the petitioner, and. with respect to these, I need 
not say much, for, apart from the case of Damase Bourdages, which I 
think is one of corrupt treating, the giving of drink by the petitioner 
to Keys, Fallu, O'Neill and Arseneau, at the poll-house, on the day of 
voting, was clearly a violation of section 257 of the Quebec Eleotion 
Act. If there could be any doubt in the matter, the petitioner 
certainly removed it, by telling these persons to vote before drinking, 
and by exacting from them a promise of secrecy. 

This violation of section 257 being declared by section 248 to be 
a ^^ corrupt practice," the petitioner becomes liable to the penal 
consequences inflicted by sectioii 267, and roust, therefore, be 
disqualified. 

The petitioner and the respondent having each succeeded in 
obtaining the disqualification of the other, it is but just that the costs 
should be divided, and the most convenient way of doing this is to. 
order thisit each party shall pay bis own costs. 

Election annul6e. 

U^d^ et Irvine^ C.R.^ Avocats du Pititionnaire. 
MacKay^ Avocat du Dgf^ndeur. 
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SUPERIOR COURT.— IN CHAMBERS. 

lOfH FEBRUARY, 1877. 

CcTom Stvar^ J. 

Insolvent Act of 18*75. 

J. L. REED, 



T. 

LOUIS N. LAROGHELLE el aL, 



Plaintiff; 



D^readanta. 



Held :— Tbat, under the lasolvent law, a creditor who has no domicile in the 
Province of Qaebeo is not bound to give seooritj §x ooeta, though he has 
raed oat a writ of attachment. 

In this matter the plaintiff, who has his domieile in England, 
soed oat against the defendants a writ of attachment under the 
provisions of the Insolvent Act of 1875. Larochelle, one of the 
defendants, contested the writ of attachment, and, within four days 
after its relarn, petitioned the judge to have all proceedings stayed 
until the plaintiff, a person having no domicile in the Province of 
Quebec, should have given security for costs. He cited in support 
thereof art. 89 of the Civil Oode, 

Stvabt, J., after hearing the parties, dismissed the petition. 

*< Considering that the proceedings in question are in insolvency, 
" taken tor the benefit of the creditors generally, and not any action, 
** salt or proceeding in this Court for the plaintiff himself, and that 
*^ the Insolvent Act does not require him to give security for costs, 
" the present petition is hence dismissed." 

/. MalouiUy Q. C, for Petitioner. 
Holt, Irvine ^ PemborUm, for Plaintiff. 
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COTTR DU BANC DB LA RBINB— BN APPEL. 

QUEBEC, 6 MABS, 1977. 

fVl9m<:— LesHooorablefl Juges Movx, Bamsat, Savborv et Tbsmbe, 

PELLETIBB t. BERNIBB. 

JvQ± :— Que la doaleur physique et morale peut aussi douuer ouvertare k raotion eo 
reparatioDB oivilee rcBnltaat d^ane bleason oorporeUe. 

Le Juge Tessibb pronoaoe le jagement de la Cour et le motive 
oomme snit : 

II Skagit d'uae action ea dommages-intgrets r6clani6s par 
I'intimfi. 

Le 6 AoAt 1874, sept d bait personnes, teas habitants de la 
paroisse da Cap 8t. Ignacei et parmi lesqaels se troavaient I'appelant 
et Pintim6, revenaient cbez eux d'one partie 6Ioign6e de iear paroisse 
oik lis 6taient all6s travailler. Qoatre d'ientre enz portaient des 
fusils, et de ce nombre 6tait ^appelant : LMntimfi n^en avait pas. lis 
marchaient ainsi dans an cherain pablic, les ons devant les aatres, et 
se saivaient d'assez prSs. Toat k coap, Pan de ceax qai 6taieDt 
arm^s, apergoit dans le bois aa c6\6 da chemin an porc-^pic, tire 
dessos et se jette k sa poarsaite. L'appelant, qai 6tait devapt, se 
retoarne aassitdt de mani^re k se trouver face h face avec Pintimft 
qui le saivait, et en faisant ce moavement il porte son fusil & la 
hanche pour se preparer a tirer, et, aa mfime instant, le coap part et 
porte dans les jarabes de l'intini6. Le fasil £tait obargfr de gros 
plomb it canard, et il fat constat^ le mftme jour par le m6decin que 
cinq grains 6taient entr6s dans la jambe gaacbe et quarante-cinq 
grains dans la jambe droite. 

L'intim6 Bernier fut malade pendant plasiears mois, et se fit 
soigner par un m6decin, le Dr. Desjardins, qui d6crit les effete de 
cette blessure comme suit : 

^^ Qaant k la nature des plaies, elles £taient tr^s dangereuses, et 
<^ Phomme n^a sauv6 sa jambe gauche que parce que sa constitution 
<' 6tait trds forte. 

<^Les soaffrances da patient ont 6x6 atroces pendant qainze 
'« joars ; pendant le reste da temps l*immobilit6 a bris6 la oonstitation 
*' du^patient, et Pa amen6 ii an 6tat de maigrear faisant craindre 
" pour ses jours. ..•..•.,.. \ ...... » 
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^ Le demandeor a 6t6 pendant neuf a dix moia eans ponvoir peuetter 
** Yaqaer & ses oooopatiooa, et qoand il I'a fait, c'6tait avec difficult6, BeT^«r. 
«| vn qaUl y a anfcyloae partielle du geqou do la jambe gauche. 

*^ Le ble886 est infirme poor le reate de sea joara. II boite et 
^ boilera toajoara. LVuikyloae partielle du genou de la jambe <gancbe 
^ conaiate dana nne oaaification dea articulationa, qui en emp6cbe 
" le monvenaient." 

Apr&a examen de la preuve produite de partet d*antre, et audition 
dea parties par leura avocata, la Cour inf§rieure a condamn6 
Pappelant A payer k Pintiro6 $436 de dpmmagea et lea d6pena. 

L'appelant pretend 1^. Que la bleaaure de IMntimS eat un 
simple accident, un caa fortuit dont il n'eat paa reaponaable, et S ® • 
Que lea dommages allou£a aont exeeaaifa et n'auraient paa dA 
oomprendre l'appr6ciation de la douleur phyaique ou morale qu'a pu 
sonfi'rir lMntim6« Sur le premier point il faut conaulter I'artiole 
1053 do Code Civil qui a'y applique : 

** Toate peraonne oapable de diacerner le bien du mal eat 
" reaponnble du dommage caua6 par aa faute k autrui, aoit par aon 
^ lait, aoit par imprudence, negligence ou inhabilet^." 

11 n*y a paa de doute que ^appelant Pelletier a agi en parfaite 
bonne foi ; il 6tait en bonne amiti6 avec Pintim6, a exprim6 de auite 
le regret de cet accident, et ce n'eat done qu'un note d'imprudence on 
d'jnhabilet^ qn'on lui reprocbe ; maia n'eat-il paa oonpable 
d*)mpradence on d'inbabile(6 dana cette oirconatance ? Cenx qui 
manient dea armea k fen, anrtout loraquMlaaont aooompagniad'autrea 
peraonnea, aont tenua k lea manier avec le plua grand aoin, et la 
preuve ^tablit que de la part de IMntim6 Bernier il n'a commia 
ancnne imprudence. II aoiyait aon ohemin en arriire de Pelletier ; 
celni-ci, en armant aon fuail et ae d6toarnant le fuail arm6 aur la 
hancbe, ent dA faire attention a la poaition de aea compagnona ; il a 
commie une imprudence dont il eat reaponaable. 

Soordat, dans aon Trait6 de la Reaponaabilit6, 1 vol., No. 648, 
pose la r^le en cette matiire comma aoit : 

^ II y a imprudence donnant lieu k reaponaabilit6 dana le fait de 
" porter un fuail charg6 dana une direction telle que, aUl vient k 
'* partir, mAme par un ivdnement impr6vo, il puiaae atteindre lea 
^ tiera. II en eat de mftme, ai Texploaion involontaire avait pu Atre 
^ emp6ob6e ou pr6vue par Pexamen plua attentif que le chaaaeur 
'^aurait fait de aon arme. Suppoaona I'acoident arriv6 dana lea 
'^ circonatances lea plua favorablea pour le d6fendeur, un ebaaaeur au 
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Peiietier '< miUea d'nn bois, dans I'attente da depart da gibier, et se croyant 

Berpier. ** absoluoient Seal. Par an accident preaqoMmposaible A pi^voir 

^' daDs Pisolement oil il se trouve, le fusil part et va frapper un 

passant qae le chasseur n^avait point apergu. Celui-ci n'en est 

pas moins respoosable de I'accident.*' — Voyez aussi Dalioz, 

Dictionnaire 06n6ral yo. ResponsabiIit6, No. 90. 

Cette autoritg me parait conclusive centre I'appelant, 

Sar le second point, savoir, qae le moutant des dommages 
aIloa6s est excessif, il est boa de remarquer que Pintim6 Beraier a 
souffert de cette blessure pendant an an, avant d'avoir port6 la 
prSsente action. C*est ud pfere de famille, possfidant une terre qu'il 
caltlvait lai-ni6me; il a et^ prLv6 de son travail et a dd retenir chez 
lui an de ses fils qai avait coutume d'aller travailler aillears; il 
aurait pa lai-m6me travailler avec ses deaz chevaux darant I'hiver^ 
et gagner deux cents piastres dans les obantiers voisins, (t6moin 
Godreau.) Le midecin reclame $50 pour ses soins. Un t^raoin, 
L6onide Bernier, dit quMl ne voudrait pas 6proaver de pareils 
dommages pour mille piastres. Ainsi, sans parler de dommages 
exemplaires, Pintira6 a prouvg avoir souffert des dommages r6els 
considerables. D'ailleurs n'y a-t-il pas lieu k allouer des dommages 
en raison des douleurs physiques et morales dont Pappr^ciation est 
laiss6e k I'arbitrage du Jnge? Le mdme auteur Sourdat, 1 vol., No. 
3S, se prononeo dans ce sens. L*appelant n'a pas trouve k propos 
d'offrir k lMntim6 aucun d6dommagement en aucun temps ; il en a 
eu bien le temps, paisque I'appelant a*a port6 son actiofi que plus 
(Pun an apr^s I'iafliction de la blessure. L*intim6 est infirme pour 
le reste de ses jours, d'aprds Popioion du m^decin qui Pa trait6. 
Cette Cour ne pent voir dans la sentence une somme collective de 
dommages trop 61ev§e, et elle confirme unanimement le jugement de 
la Coar Inf&rieore. 

Jagement oonfirm6. 

/. G. Bo884j C.R,y Proc* de P Appelant. 
Langelier et Langelier^ Proc. de PIntim6. 
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SUPERIOR COURT, QUEBEC. 
18Tm JANUARY, 1877. 
Insolvent Ad of 18*75. 
Id the Matter of OLIVIER ROGHBTTB, 

▲VD 

J. LOUIS & SON, 

AND 

MIGNBB^ 



iDsoWeDt ; 
Claimaots \ 



Gootesting. 

HiLo:— The holder ol negotiable paper, the maker and endorser of which have both 
beoome inaoWent, and who has reoeived a dividend from one of them, cannot 
prove his claim against the estate of the other for the full amount mentioned 
in the paper — on tbe contrary he must deduct the amount of the dividend 
received from the estate of tiie other party. But if, after proof madCi 
dividends are received from the estate of another party, the creditor is, 
nevertheless, entitled to dividends upon the whole amount proved) 
provided the dividends do not exceed 100 cents in the dollar on the balance 
really due. 

Mbredith, C. J. — On the 28th August, 1875, the claimants were 
the holders of negotiable paper to the extent of $690.25 ; of which 
one Samson was the maker, and tbe above named insolvent tbe 
endorser. Samson being insolvent entered into a composition deed 
with his creditors (including the claimants) by which he agreed to 
pay them 25 cents in the dollar, by four equal instalments which 
were payable and were paid at 6, 9, 12, and 16 months from the date 
of tbe deed of composition. 

On the 1st December, 1875, Rochette gave the claimants bis notes 
for tbe 1^690.25, which he, as tfte endorser of Samson's paper, so owed 
them; and also for $134 which he owed them himself — and it is 
upon the notes so given that Louis & Son now claim. 

Migner contends that the instalments paid by Samson, as tbe 
priDcipal debtor, ought to be deducted from the notes given by 
Rocbette, as the endorser, or party secondarily liable for the same 
debU 

We are thus called to determine whether the holder of 
commercial paper, the maker and endorser of which have both 
become insolvent, and who has received dividends from the estateof 
008 of them, can prove against^ and rank upon, the estate of the other, 
for the full amount mentioned tn the paper of which he is the holder, 
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/« f« Rocheirt, until he be paid in full — that is — is he entitled to rank for the fall 

Insolvent. "^ i» i j j 

amoant of the paper, without giving credit for the dividends 
received ? 

This question, so far as I know, is now raised for the first time 
in this district, and although it may not now present much difficulty, 
is of importance, being of daily occurrence ; and is interesting in 
consequence of the conflicting rules that have been adopted in 
relation to it. The rule, according to the law of England, appears to 
be ^Mhat if, at the time of proving, the creditor has received a part of 
bis claim, he can then only prove for so much as remains due, and 
when a dividend has been declared under another commission, under 
which the holder has already proved his bill, though the dividend 
has not been received, yet the amount of it must be deducted from 
the bill, before it can be proved.** — (Deacon's Bankrupt Law, vol. 1, 
p. 240, and authorities there cited ; 1 Archbold's Bankruptcy, p. 608, 
609 ; McMahon, p. ISl, and cases cited ; Wotherspoon, p. 137 ; Lee 
on the Law of Bankruptcy, s. 67.) On the other hand we find that 
according to the laws of Scotland ^^he who holds several bound to 
him, is entitled to demand the whole from each, to the effect of being 
paid his debt and no more, or, if the co-obligants are bankrupts, a 
dividend from each, corresponding to the whole^ but so as not to 
derive more than payment of the debt from the amount of the several 
dividends ; and that a payment of a part from any one will pro tanto 
extinguish the claim against th(U estate, only leaving the security 
available to its full extent against the others.^^ (BelPs Com., vol. 2, 
pp. SS8, SS9.) 

As I mentioned at the argument, by a remarkable coincidence 
the ParlemerU of Aix and the Parlemeni of Paris, on the same day, 
the 16th March, 1775, rendered judgments directly opposed to each 
other, as to the question now under consideration. (2 vol. Renouard, 
Trait6 des Faillites, p. 223.) 

The judgment of the Parlement de Aiz^ which was in accordance 
with the English doctrine, was reversed by an arrSt du OonseiL The 
judgment of the Parlement de Paris, in accordance with the Scotch 
rule, decided that the creditor had a right to rank on the estate of 
each of his debtors for the full amount on the face of his paper — until 
be had been paid in full — and such now is the law orPrance. ** Le 
cr6ancier, porteur d'instruments endoss6s, ougarantis, solidairement 
par le failli et d'antres co^blig6s, qui sont en faillite, participera aux 
distributions dans toutes les masses et y figurera pour la valeur 
nominate de son titre jnsqu'^ parfait paiement." (2 Renouard, p. 224, 
Code Frangais (1838), art. 542.) 



SUPEPJOR COURT. 99 

The dootrine of the French Code and of ihe Scotch law is favorable ^*i*i;,^.^n*"'' 
to comaiercial credit, and it seems to noe the most reasonable 
that can be adopted ; bat it is not in accordance with our common 
law, and is not sanctioned by our statute law respecting insolvency. 
As to our common law Pothier says: '^Si tons ceux qui sont 
d6biteurs de la lettre de change, tant i'accepteur que le tireur et lea 
endosseurs,avaientfaitbanqueroute, le propri6taire de la lettre qui est 
cr6aDcier de chacun d'eux, du total, peut se faire colloquer dans la 
distribution des biens de chacun d'eux comme cr6ancier du total dea 
antres d6biteurs, qui restent k faire, que pour le surplus de ce qui lui 
est dd." (Poihier, contrat de change, No. 160). Renouard refers to 
the opinion of Pothier, as being in accordance with that of Depuis de 
la Cera, Bornier, Boutaric and Jousse (Renouard, 2 vol., p. 223), and 
speaks of the doctrine, for which they contended as an improvement 
upon that maintained by Savary, and as being, not the same, but a 
step towards the modern law of France. 

It is thought by some persons whose opinions are well deserving 
of respect, that as to the matter under consideration, there is no 
difference between the old law and ihe modern law of France. But 
a comparison of the above extract from Pothier with the article 642 
of the French Code, is sufficient to show that opinion to be erroneous; 
and B^darride, Trait6s des Faillites, see. No. 863, expressly says : 
'* L'Article 642 contient done une derogation au droit common," and 
gives the reasons for it. 

I now come to our own law on this subject, the Insolvent Act of 
1875, by the 87th section of which it is provided *^ that the amount 
doe to a creditor, upon each separate item of his cfaim at the time of 
the exectUion of the deed o{ eisaigtimenX^ and which shcUl remain due 
at the time of proving such claim^ shall form part of the amount for 
which he shall rank upon the estate of the Insolvent, until euch item 
of the account be paid in fully except in cases of deduction of the 
proceeds or of the value of his security as hereinbefore provided." 

The framers of this law were doubtless aware of the difference 
between the English rule and the Scotch rule, as to ranking in cases 
such as the present, and have in effect adopted the former. 

This is sufficiently plain from the words *' and, which shall 
remain due a^the time of proving such claim ;" showing, as they 
do, that credit must be given for all payments received before the 
proving of the claim. Besides, under section 104, form P., the creditor 
is obliged to swear the Insolvent is indebted to him in the amount 
claimed, and it is obviously impossible to swear that a person is 
' for the WHOLE of a sum, part of which has been paid. 
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/n r« Rochette, ObjectioDs have been urged, and perhaps not witboQt reasoo, 

against the system which oar Legislature have thus adopted : — One 
oi those objections is that, if a creditor have several bankrupt estates, 
jointly and severally bound to him, paying dividends in the 
aggregate sufficient to pay him in full, and by which he would be 
paid in full, according to the law of Scotland and the law of France, 
yet, that under the English rule, adopted. by our statute, the creditor 
must sustain a considerable loss. 

I haye thought it right to advert to the different systems which 
have prevailed elsewhere on this subject, but the arguments for and 
against each of those systems are matters for the consideration of the 
Legislature ; and, it appearing to me that our Legislature have 
adopted the English rule, 1 must in accordance with that rule, say 
that the three dividends received by Louis and Son, before proving, 
must de deducted. 

It is, however, contended that the dividend received by Messrs. 
Louis and Son, after the proof of this claim, should also be deducted ; 
and this, 6n the ground that the claimants ought not to be allowed to 
rank for more than they would be allowed to prove, at the time of 
ranking. 

I must say that merely upon the reason of the thing, all payments 
received before the declaration of a dividend, seem to me to be very 
much on the same footing. 

But our own statute expressly provides that ^Mhe amount due to 
a creditor upon each separate item of his claim at the time of the 
execution af a dead of aeaiffnment^ and which shall remain due at the 
time of proving such claims shall form part of the amount for which 
he shall rank upon the estate of the insolvent until such items of claim 
be paid in full," except in certain cases specially provided for, of 
which a payment on account by another party to the paper is not one. 

This provision is, in principle, the same as the 6th par. of sec. 5 
of the Insolvent Act of 1864. Mr. Abbott who, if I mistake not, was 
Solicitor-General when that act was passed, and who, I know, took a 
leading part in the framing of it, in his notes on that paragraph says : 
— ** The time at which the assignee is appointed whether by deed or 
by the Judge, is the common starting point to all the claims, and the 
amount then due upon each item of the cfatm, may be^ranked upon 
(except where deductions are made in respect of security,) %udil the 
estate is wound up^ or till such item of claim is paid in full. For 
instance, if a creditor holds sereral notes or bills bearing the 
insolvent's name, as endorser, and other, and different names of 
persons liable before him, such creditor may nnkjbr the amount due 



fiXIPERIOR COURT. 101 

wpon all ike paper at the date of the appointment of the assignee, and /» rt Rochette, 

may continae to do so until the estate is faliy liquidated, unless in 

the iDterim one ol the bills should be paid by one of the parties, luAle 

before the insolvent^ in which case the rankings an the item of claim 

would cease. See a similar rule laid down in Exparte Groom^ S M 

aod A, 157. It is with reference to this provision that power is given 

to the assignee to dematui a supplementary oath. P. 11, p. 6. 

The view so expressed has been borne out by the judgment of 
the Court of Review in Bessette and La Banque du Peuple^ in which 
the bank was obliged to deduct (85, received from an endorser before 
they bad proved their claim, but were not obliged to deduct what 
they had received after they had proved — which as I read the case 
was |256.77. It is beyond doubt that according to the English 
decisions, a creditor is not obliged to deduct payments on account 
made by a third party after he has proved his claim — and in this 
respect, I do not see that there is any material diflerence between the 
provisions of the English statute and of our own statute. Mr. Lee, in 
his recent work on bankruptcy, p. 257, says : — ^^ If the creditor has 
received any part of the bill he can only prove for so much as remains ; 
bat if after having proved for the whole, he receives a part of the bill 
from any of the persons liable to pay it, he is entitled to a dividend 
upon the whole, provided it does not exceed 20s. in the pound upon 
so much as is due — and several cases are cited as establishing that 
doctrine." Doria, p. 685, also says: — **But, notwithstanding part 
payment after proof, the creditor may receive dividends upon the 
whole amount of the bill, so that they do not exceed 20s. in the 

pound." 

> 

Griffith, vol. 1, p 607, puts the rule in a very few words : " But 
to reduce the proof, payment must have been before proof entered^ 
Dot merely before dividend declared,^^ 

It ia true that the clause No. 87 already cited, also declares that 
the assignee may, at any time require from any creditor a 
supplementary oath, declaring what amount, if any, such creditor has 
received in payment of any item of the debt upon which his claim is 
founded, subsequent to the making of such claim. The object of the 
foregoing provision, according to Mr. Abbot's notes already cited, is to 
prevent a creditor from continuing to rank upon an item of his claim 
paid in full after proof made. This interpretation appears to me 
reasonable, and I am the more willing to adopt it because it is only 
by so doing that the latter part of section 87 can be prevented from 
conflicting with the first part of the same section. 
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^'^in^utT''* UpoQ the whole, therefore, I am of opinion thai the three 
dividends received by Messrs. Louis & Son before they fixed their 
claim must be deducted, but they are not obliged to deduct the 
dividend received by them after they proved their claim. 

The questions which this case presents, so far £is I am aware, 
are now adjudicated upon for the first time in this district. I have 
therefore deemed it right to give a full explanation of my views in 
relation to them — and 1 have felt the more disposed to do so, because 
I wish to give my reasons for not acting upon the Scotch rule, which 
seems most iavorable to commercial credit. Moreover, the ruling 
that although payments before proof must be deducted, yet that 
payments after proof need not be dedacted — which is not in 
accordance with either the old or the modern law of France — can 
hardly fail at first sight to appear objectionable to a Lower Canadian 
lawyer. 

Contestation maintained, with costs. 

C. A. P. Pdletier^ for Claimants. 

Andrews^ Caron ^ Andrews, for Contesting Party. 



COUR SUPfiRIBURB, KAMOURASKA. 

Jugement 16 F^vrter 1877. 

Coram H. E. Tabchebbau, J. 

ExPABTE R. FISET, 

Requerant. 

CERTIORARI. 

Juofi I ^ . — Qu'uQ bref de Certiorari peut emao^r aprda lea six mois de la convictioD, 
pourvu qae I'appIioalioD ait ete faite dans lea six mois. 

2®. — Que la Gour du Magistrat de district, en matidres oiviles, n'a pas 
juridiction sot ud defeodeur residant bora du district oil la Coar tiSge. 

Per curiam : — Cette canse vient snr le m6rite final d*an bref de 
certiorari. Le dgfendeur, ponrsuivi devant le magistrat de district, 
demande la cassation da jugement rendu centre lui, parce qae, dit-il, 
le magistrat n'avait pas juridiction dans la cause. Ledemandeurde 
son c6t6 fait motion pour casser (quash) le bref de certiorari, parce 
quMl a 6t6 eman6 plus de six mois apr^s le iugement dont le 
d6fendeur se plaint. 
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Je commence par cette motioa.poar faire casser le bref. LeExpanefLFuet 
demandear a certainement an pr6c6deat poar Pappayer. C'est la 
cause de Rex v. Chillas^ d6cid6e en 1819, rapport6e k la page 74 de 
Robertson ^s Digest, ofi il fat adjag6 : " That a writ of certiorari 
allowed before the expiration of six months from the day of the 
conviction, but not saed out till after the expiration of the six months^ 
will be qaashed." C'est bien la le cas soamis. L*application et 
le fait pour certiorari ont eu lieu ici aussi dans les six mois du 
JDgement de la Cour Inf6rieure ; mais le bref lui-m6me n*a 6t6 6man6 
qu'aprds les six mois. Cependant je ne puis suivre Rex v. ChiUa8» 

La IS G-eo. II., ch. 18, sect. 5, dit : <* It is enacted that no writ 

of certiorari shall be granted, issued forth or allowed 

unless such certiorari be moved or applied/or within six calendar 
months next after such conviction, judgment or order • . . ." 
C'est done Papplication seulement qui doit 6tre faite dans les six 
mois. Et elle pent 6tre faite aussi bien le dernier jour des six mois 
que le premier. Reg. v. AUen^ 4 B. & S., 915; R. v Abergele 
{inhabitanie)^ 6 Ad. & E., 795. Je ne connais aucune loi qui 
declare que le bref lui-mdme doit 6maner dans les six mois. La 
motion pour casser le bref est done rejet^e. 

Sof le m6rite final, il appert que le requSrant, d6fendeur en 
Cour Infigrieure, reside a Rimouski, dans le district de Rimouski. II 
a 6t6 condamn6 par la Cour de roagistrat de district, si6geant k 
Trois-Pistoles, dans le comt6 de T^miscouata, dans le district de 
Eamouraska. La dette avait 6t6 contract6e a Trois-Pistoles. La 
sect. 16, 32 Vict., 23, apr^s avoir decr6t6 la juridiction de la Cour 
du magistral en matiferes civiles, ajoute : ^* Pourvu toutefois que 
dans toutes ces poursuites le d6fendeur reside dans les limites du 
comt6 pour lequel se tient la Cour, ou que la dette y ait 6t6 contract6e, 
et que le d6fendeur reside dans le district,'' 

loi, le magistral a condamn6 an d6fendear qui ne reside ni dans 
le comt6 de T^miscouata, pour lequel il si^geait, ni dans le district 
de Eamouraska. II me semblo Evident qu'il n'avait pas juridiction. 
La dette a 6t6 contract^ dans le cmt6 de T6miscouata, il est vrai, 
mais le ddfendeur ne reside pas dans le district de Kamouraska. Si 
le Statut eAt dit : " Ou que la dette y ait 6t6 contract6e ou que le 
d^fendeur reside dans le district," le magistral aurait eu juridiction ; 
mais le Statut dit : ^' Ou que la dette y ail 6\6 contract^e ei que le 
d6fendear reside dans le district." Ainsi, la Cour du magistral n'a 
jamais juridiction sur un d6fendear r6sidant hors du district oik la 
Cour si6ge. Et si le d6fendear reside dans le district, mais non 
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EiparteR.Fiaetclan8 le oooitS ch la CoQr 8i6ge, la Cour de magistral n'a de jari' 
diotioo qne si la dette a 6t6 contractee dans le comU ou la Coar siige. 

La S7 Vict., cb. 8, secU ?> ne peat venir an seeours da jagement 
en cette cause, car par la 39 Vict., ch. SI, il est d6clar6 que, par cet 
acte, 37 Vict., la jaridiction des Coars de magistrat n*a pas ^t6 
Aendae en aucane manidre. 

Le jagement renda par la Coar de magistrat doit done 6tre 
annul6. 

ChalwA a LeBelj poor Reqa6rant. 
A. Dessaini, poar Demandear. 
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JANUARY, 1874. 

Coram Merebith, C. J., Casault and TisaxER, JJ. 

THWAITB8 ▼. C0ULTHUE8T ei al. 

Held : — 1st. If seoondary'evidenoe be addaoed, wiihoui objeotion, it is pnmimed thai 
the party, who might have objected to suoh evidence, but failed to do so, 
has waived his right to urge such objeotioo. 

2od« A merchant in Qaebeo acting as the agent of a principal in Ontario, and, 
as such, receiving goods eabject to freight and demarrage. held panoTidUy 
liable for such charges ] although the master of the vessd knew that the 
merchant so receiving the goods was acting as an agent. 

3rd. The contrary would be held if the merchant were acting for a hooM 
principal. 

MEREDrrH, C. J. — This is an action for demurrage ; and it is 
founded on a charter party, executed at Newcastle, between the 
plaintiff, owner of the ship James Dall^ and the Brockville Gas 
Company of Ontario. The charter party, after mentioning, as is 
usaal, the number of lying days to be allowed for the discharge of the 
cargo— farther provided ^' the merchant to have the option of keeping 
the vessel ten days on demarrage, over and above the said lying 
days, at six poands per day*' — and the bill of lading stipulated that 
the assignee thereof should pay freight for the coals therein mentioned, 
and ** all other conditions as per charter party/' 

It appears that the defendants, acting as the agents here of the 
Brockville Gas Company, of Brockville, Ontario, received from the 
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said ship, and under the said charter party and bill of lading, a large ti^wwim 
quantity of coal, upon which they have paid the freight ; and that in Cottiumrst «t a/. 
90 receiving the coal they delayed the ship for four days beyond the 
lying days ; and, therefore, that, under the charter party, the plaintiff 
was entitled to four days demurrage, amounting to £24 sterling. 

The defendants contend that there is no legal proof of the 
charter party, under which alone the demurrage can be claimed. It 
18 trne that the plaintiff has proved the charter party, by a paper 
purporting to be a copy, without accounting in any way for the 
000 production of the original ; and it is plain that if this evidence 
had been objected to when offered, it could not have been received, 
because it was not ^* the best evidence of which the case in its 
natare is susceptible." (Art. C. C. 1204.) But the evidence under 
consideration was not objected to when adduced ; and as I stated at 
the argument, it is now too late to raise the objection. 

The authorities on this subject, English and American, are con- 
clusive, and the reasons upon which they are founded unanswerable. 

Taylor says, ** where inadmissible evidence is received at the 
trial without objections the opposite party cannot afterwards object 
to its having been received.'' — (Taylor on Ev., Srd Ed., vol. 2, p. 
1492, No. 1681,)— And in Archbold's Practice, the rule on this 
subject is laid down as follows: **If the evidence be not 
objected to at nUi prius^ the Court will not grant a new trial 
for its admission." The American decisions, which, as to this 
point, are concordant, clear, and conclusive, will be found 
collected in Graham and Waterman on New Trials, chapter, 9; 
and at page 659 the learned writers give the result of the judgments 
they review as follows : ^* It should be understood that unless the 
Court is moved for the rejection of evidence, it must be considered 
that all objections are waived, and that no relief can be bad after the 
verdict on the ground of the incompetency or informality of the 
evidence." 

G-reenleaf, vol. 1, p. 421, says: ^Mt is also to be stated, as a 
rule applicable to all objections to the reception of evidence, that the 
ground of objection must be distinctly stated at the time, or it will be 
held vague and nugatory." These authorities are not at variance 
with the article of our Code, Now 1204 ; for, although, under that 
article, parties haive a right to insist upon the adduction of the best 
evidence, that does not deprive them of the power of waiving their 
objections to secondary evidence ; and it is often for the interest of 
both parties that this should be done. For instance, in the present 
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Thwnkim 0886, it is quite possible that, to obtain the best evidence, it might 
coBithu»t<ifl{, hi^ye been necessary to send a commission to England, at a cost 
likely to be nearly equal to the whole amount involved, and this 
without any real advantage to either party. We are therefore all of 
opinion that the objections, taken before us as to the secondary 
evidence adduced by the plaintiff, cannot be maintained* 

As to the merits, the defendants contended that they presented 
the bill of lading as the agents of the Brockville Oaslight Company, 
and as such agents, to the knowledge of the master, obtained the 
cargo, and they therefore contend that they cannot be made 
personally liable. The evidence, as adduced by the defendants, is, 
we think, sufficient to show that, to the knowledge of the master, the 
defendants received the coal in question, not as consignees, or 
assignees of the bill of lading, but as the agents of the Brockville 
Gaslight Company. Admitting this to be the case, then, according 
to the decision in Amos v. Temperley^ cited by the defendants as 
being in their favor, the promise to be inferred from their having 
received the coals as the agents of the Brockville Gas Co., is a 
promise by the defendants ^ as agents for the Company'' to pay the 
freight and other charges due upon the goods, (8 M. & W., p. 805). 
Assuming such to have been the promise made, it would not, 
according to the judgment in Amoi v. Tgrnperley^ have subjected the 
defendants to any personal obligations, if made on account of a home 
principal. The general rule being* that where a person makes ^^ an 
eral or verbal contract, as agent for another, and at the same time 
names his principal, be is not personally bound thereby.'' (Story on 
Ageoey, No. 263). But this rule is subject to the well-known 
exception that *^ agents acting (or merchants in a foreign country are 
held personaily liable upon all contracts made by them for their 
employers, and this without any distinction whether they describe 
themselves in the contract as agents or not" (Story on Agency, 
Nos. 268 and 400.) 

Our own law on this subject is to be found in art. 1738 of the 
Civil Code, which is in these words : ** A party whose principal 
resides in muMur eaufUrp ie personally liable to third persons with 
whom be contracts, whether the name of the prtncipal be known or 
oot" We have, therefore, to consider firstly, whether the Brockville 
Gas Company carrying on businees at Brockville, in Ontario, is to be 
deemed a principal in another eountryy within the meaning of our 
• article No. 1738; and secondly, if so, then, whether, under the 

oiKumstanees of the present case, the defendants ought to be held 
personally for the debt in question. 
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As to the first of the two points so to be ooasidered, we know ThwmUM 
[Ui itk ffobrige V. Morange^ (6lh Jurist, 3! 2), the Superior Court, c**"^^**"** •' •'• 
aad in Battomhy v. Lumley^ (15th L. C. R, p. 213), the same Court 
and afterwards the Court of Appeals, held that any country, beyond 
tbejarisdictioQ of our Courts, is with reference to matters such as 
that ander consideration, to be deemed a foreign country. Chief 
Jostice BioELow in Bray v. Kettle^ ( 1 Allen, 8, (1861) referred to 
Story, Agency, 7th Edit, p. S27 in note), gives the reason upon 
which the rule In question is founded as follows : '^ Where goods are 
sold, it is certainly reasonable to suppose that the vendor trusted to 
the credit of a person residing in the same country with hi riAelf, subject 
to laws with which he is familiar, and to process for the immediate 
enforcement of the debt, rather than to a principal residing abroad, 
subject to a different system of laws and beyond the jurisdiction of 
the domestic Forum." The case of a merchant residing in England 
or in a British Colony, is as much within the reason of the rule as 
the case of a merchant living in New York or Vermont. Our Courts 
have accordingly held that all countries beyond their jurisdiction are 
to be deemed foreign countries with respect to cases such as that 
under consideration. And it will be found that the decisions thus 
rendered are in accordance with the well considered opinion of Mr. 
Justice Stort, and with the dicta of Lord Brougham aud Lord 
Cranworth, and numerous other authorities cited in Bottomley v. 
Lwnly. I am aware that some of the Judges in the United States 
have held that the different States of the Union are not, with 
reference to the rule in question, to be considered as regards each 
other, foreign countries. But it is to be recollected that our article 
speaks of principals resident in ^^ another country," and that of 
principals resident in a ^^foreign country.'' Moreover, the opinions 
of the United States Judges on this point are not concordant. In 
Murray v. Baker^ 2 Wheaton, S41, Judge JoHifsoir giving the 
opinion of the Supreme Court of the United States, said : *^ We are 
onaDimoosly of opinion that the words ^Beyond the seas^ are 
equivalent to without the limits of the State ;'' and Angell in his 
work on limitations, says : ^^ It may be now considered as an 
established general rule in this eountry that * Beyond seas' and 
'oat of the State' ara analogous expressions and have the same 
meaning." Angell on Lim., p. 210. Oreenleaf on £y., p. 424, Vo 
4S7. And, however deserving of respect the opinions of the United 
States Judges maybe, they cannot outweigh the decisions of our own 
Cooita, and the authorities, English, Scotch and American by wbidi 
tkey aie anpported. 
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ThwaitM 1 now pas8^ to the consideratioD of the question — assuming that 

couuhuniffo^. the Brockville Gas Company are to be coasidered as a principal 
residing in ^* another country^' — are the defendants to be held 
personally liable on their implied contract in the name of their 
principal to pay the freifi:ht, and other charges on* the coals, which 
they so received for their said principal ? 

According to the rule laid down by Story, as already mentioned, 
there could not be any doubt as to the liability of the defendants, but 
in the case of Kirkpairick v. Stainer, decided and reported between 
the publicatkin of the first and second edition of Judge Stort^s work 
on agency, Senator Verflank thought that the doctrine as to a domestic 
agent being liable to the exclusion of the foreign principal was stated 
too strongly in the passages above cited from Story on agency. But 
Mr. Justice Stobt, in the second edition of his work on agency, 
referring to the remarks which bad been so made in Kirkpatrick v. 
Stainer^ said : ^^ I confess myself not satisfied that there was any 
error in the original text, which propounds the credit in the case of 
foreigners to be an exclusive credit to the agent, as a matter of 
presumption, liable indeed to be rebutted, but still a presumption 
which is to prevail in the absence of proof of any usage or contract to 
the contrary." (See Dunlop's Paley on Agency, Srd. Am. Ed., p. 248 
in the note.) We find also that the Supreme Coart of Louisiana has 
adopted the rule laid down by Mr. Justice Stort that agents of 
merchants residing in a foreign cpuntry are personally liable on all 
contracts made by them, whether they describe themselves in the 
contract as agents' or not. (Robinson's Louisiana Rep., p. 145. 
Newcastle M, Co. and Red River R. Co.) 

After much controversy on this subject in the United States, in 
the last edition, as I beliejire, of Paley on Agency, the Editor, Mr. 
Waterman, speaks of the law in relation to it, as being << still left in 
doabt and uncertainty." (Dunlop's Paley on Agency, 4 Am. Ed., p. 
248, in note.) I think however that the true doctrine as to this 
matter was very clearly stated by Chancellor Walworth in 
Kirkpairick v. Stainer. His words are— ^Mhe true rule on this 
subject I apprehend to be this — that when it appears from a contract 
made by the agent for a domestic principal, that he was such agent, 
the presumption is that he meant to bind the principal only, unless 
there be something in the contract from which it can be legally 
inferred that he meant to bind himself solely, or both himself and 
his principal, for the performance of the contracts. On the contrary 
if the contract is made on behalf of his foreign correspondetnt, who is 
domiciled abroad, the legal presumption is that the agent meant to 



COURT OF REVIEW. 109 

make bimself personally liable for the performance of ihe contract, Thwute* 

anleaa from the terms of the contract it appears that he meant tocouithurBttfo^ 

contract upon the credit of his foreign principal exclnsively ; for the 

agent in sncb a case may be personally liable on the contract, alihongh 

the principal is also bound," — Kirkpatrick v. Siamer^ 29 Wendell, 

244} refened to in Story on Agency, 7 edit , p. 326. And in Bre^ v. 

KetilCj 1 Allen 80, Ch. J. Bigxlow, observed : *' The more reasonable 

and correct doctrine is that where goods are sold to a domestic agent, 

or a contract is made by him, the fact that he acts for a foreign 

principal is evidence only that the agent and not the principal is 

liable." But whatever may be the uncertainty which sArrounds this 

f>objecl in the United States, our own law in relation to it seems tu 

me sufficiently clear« The commissioners having the rule laid down ' 

by Story before them, and referring to it, and being doubtless aware 

of the controversy which it had occasioned, in substance adopted 

the words of that learned writer — and although it has been contended 

by some that he laid down the rule in question too strongly — it has 

not been maintained that there can be any doubt as to the meaning of 

ttie rule which he so laid down. , 

Under cur law, an agent sought to be made liable under the 
article 17S8, must have contracted either in his own name or in the 
name of his principal. If he contracted in his gwn name, his personal 
liability could not be doubted ; and if he contracted in the name of 
bis principal, then if art. 1788 be^ read by the light thrown upon it 
by art. 1715, the personal liability of the agent will be equally 
manifest. The words of the art. 1715 are '^ The- mandatory acting 
in ihe name of the mandator^ and within the bounds of the mandate, is 
not personally liable to third persons with whom he contracts, 
eacdft in ihe case of factors hereinafter specified in article 1738," 
namely, of a factor whose principal reeidei in another country. 

The contention of the defendants is in effect, that as they 
contracted as agents in the names of their principals, and within the 
limits of their mandate, they are not personally liable. According to 
article 1715, that contention would be true in ordinary cases ; but, 
according to the same article, that contention is not true in the case 
specified in article 1738; and that as we view the matter is the 
defendants* case. 

The article 1715 was Hot, I believe, adverted to at the argument— 
and its bearing upon the article 1738, and upon the present case, was 
not noticed by us until after the case had been some time under 
oonsideration ; but when we read article 1738, in connection with 
article 1715, none of us could resist the conclusion that a factor, 
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ThwaiMs whose principal resides ia another country, is personally liable to 

couithnmrt ai. third persons with whom he contracts, alihoagh he may have 

contracted in tbe name of such principal, and within the limits of his 

mandate, unless from the surronading circumstances, it may be 

presumed that such was not the intention of the parties. 

It only remains for me to observe that I do not think that tbe 
articles of oar Code, already so often alluded to, cause any injustice 
in the present case. 

The defendants knew the plaintiff had a lien on the coals which 
his ship had carried, for the freight and for the fulfilment of the other 
conditions ofihe charter party and bill of lading. They could not 
have supposed that the plaintifT would have been willing to give up 
his lien, upon the understanding that he was to look, at some future 
period, to the Brockville Gas Company, in Ontario, ior the whole or 
any part of his claim. I doubt much whether the defendants would 
have even thought of making such a proposition and if they would 
not have made such a proposition before they received the goods, 
they ought not, after they had received them, to act as if such a 
t proposition A^ (een, not only made, but accepted. Indeed, I take it 

for granted that if tbe defendants had been satisfied the demurrage 
was fairly claimable, they would have paid it without any queatioo 
as to whether the paya\ent ought to be made by theraselvea or their 
principals. 

I do not fail to bear in mind ^that the controversy is only as to 
the demurrage. But we all think that, under the Charter Party and 
Bill of Lading before us the freight and demurrage are upon the 
same footing. The law on this subject is well explained inWegtner 
V. Smith, 15 C.B, 285. See also for a full explanation of the law on 
this subject, Chappel v. Comfort^ 10 C. B., N.S., p. 803. And 
according to the. principles laid down in that case, and 
according to art. 2458 of our own Code, the defendants are 
liable for the demurrage as they were for the freight. For these 
reasons we are unanimously of opinion that the judgment of Mr. 
Justice Stuart, under review, must be confirmed. 

Judgment confirmed* 
Andrew$j Q. C, for Plaintiff. 

Cook^ for Def<$ndants. 
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COUR DU BANC DE LA REINB— EN APPEL. 

QUEBEC, 8 MABS, 1877. 

iVIioU :^MoNKy Bamsat, Sahborv «t Tbssibb, Juges. 

CORPOBATION DE TUftGWICK, 

Appelaote ; 
et 

LA GOMPAGNm DU GRAND TRONG DU GANADA| 

lDtifn4e* 

iuoi :— Que dans I'espdce la Gorporatioa de Tingwick a droit & detdommages causes 
par les OBuvrea de la coropaguie du Grand Trouo & an pout muaioipali 7 
comprjs le cadi de reooostruire le dit pout, mais & PexolusicA des dom mages 
qui out precede I'aDuee aTaut la date de Tactioo. 

Le Juge Tk88I£b motive le jagemeot oomme tait : 

La Corporation de Tingwick a poursuivi la Compagnie do Grand 
TroDc, k raison de ce qae cette derniere compagnie a, sur le parcoars 
de sa ligne, an pont, qui a en et qui a encore I'effet de faire des 
doromages k un pont que la Corporation de Tingwick a dans les 
iimites du township de Tingwick. Ces deux ponts sont sur una 
petite riviere appel6e Trout River. 

Les conclusions de la demande sont doubles : 1 ^ en d6molilion 
de nouvelle csuvre, 2 ^ , en outre, k tont ^venement, que la d6fen- 
deresse soit condamn6e 2t payer $700 de dommages. 

II est bon d'observer de suite que la demanderesse s'est dfesistfe 
de ses conclusions en demolition, s'en tenant k celles en dommages. 

Pour bien comprendre la nature des dommages demand6s, il 
ftut r6i6rer aux alligations de la demande comme suit : 

^ Que la Corporation de Tingwick, depuis que la Compagnie du 
Grand Tronc a obstnU le dit ruisseau, a 6t6 oblige de renonveler 
plosieurs fois son pont ; 

*^ Que le dernier pont de la Corporation de Tingwick a 6x6 
eonstamanent ditruit et eiidommag6 par la dite obstruction ; 

^ Que la demanderesse est obligee de remplacer de nouveau le 
dit pont, vu ^augmentation de profondenr et de largeur survenue 
dans le lit de la riviere comme susdit,'' concluant k $700 de 
dommages pour le tout. 

II rfisulte de ces alligations et de la preuve faite en cette cause 
que ces dommages 6taient de leur nature continns et permanents. 
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cor|»raUoDde La Compagnie da Grand Tronc a plaid6 k ceUe action : 

et 

G?2ff¥l!)nc° * ° P*' ""® defense an fonds en fail ; 2 ° par une exception 

p6reniptoire all6guant en r68am6 que ce pont de la Compagnie avait 
6t6 construit depuis 25 ana, et les travanx de reparations k ce pont 
faits pour la saret6 des voyageurs en vertu des pouvoirs conf6r^8 k ia 
Compagnie par la loi et les statnts en force. 

Et la dgfenderesse invoqne la prescription d'nn an en verta do 
Statnt, et celle de 10 ans en vertu do Code. 

' Snr la onestion de la prescription d*an an, elle ne s'applique 

pas, parce qne le dommage est continu et actnel; ce dommage 
existait le joar qne la demande a 6t6 intent6e. 

Status Refondus du Canada, chap. 66, s. 6, 83. Angell on 
Water Courses, No. 460. 

La m6me raison doit faire rejeter la prescription de 10 ans. 
Janes v. Stanstead Sf Shefford Railway. — 8 Moore's Privy Council 
Reports, p. 312. 

Snr Pautre partie de I'exceptio^i, 11 est bien vrai que la Com- 
pagnie da Grand Tronc avait le droit de construiit) le pont en question 
et de le r6parer, mais si elle a caus6 des dommages directs aux yoisins, 
si, par la mani^re dont elle a r6par6 ce pont, elle a caus6 la destruc- 
tion du pont voisin appartenant k la Corporation du Township de 
Tingwick, elle est responsable dfe ces dommages. 

La Cour Sup6rieure, siggeant k Arthabaska, a condamn6 Pin 
tim6e, ^^ La Compagnie du Grand Tronc," k payer $700 de dom- 
mages. La Cour de R6vision a renversS ce jugement, et condamn6 
I'intim^ k payer $30 de dommages seulement. 

Yoici le texte d.u jugement en revision : ^^ Consid6rant qne les 
** dommages causes au pont de la denianderesse n'ezc6daient pas, k 
^* la date de son action, la somme de trente piastres, et que le jugement 
^* de la Cour en premidre instance doit en consequence 6tre modifi6 
^^ et r6duit a ce montant, la d6fenderesse est condamn6e k payer k la 
*^ demanderesse la dite somme de trente piastres, aveo les frais d'une 
*' action de cette classe k la Cour de Circuit, et la demanderesse est 
** condamn6e k payer k la d6ienderesse les frais en revision, le tout 
<« sans prejudice, le cas 6ch6ant, au recoursde la demanderesse poar 
*^ dommages subsfiquents et prospectifs." 

Celte reserve d'un recours pent donner lieu k un nouveau procds 
pour les dommages depuis la date de Paction et futurs. Cette Cour 
considdre que la demande reclame les dommages entiers rfisaltant de 
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la d£t6rioratioQ da pont de i'appelanle ; la preuve est produite & ce corporation de 
point de vue, et cette Coar est dispos^e k prononcer un jngement qai •( 

rigle les docnmages passes, presents et k veliir. GrmidTronc 

Dao8 restimation des dommages, cetie Coar rejette lesdommages 
qui ont ea liea avant ]'ann6e qui a pr6c6d6 la date de la pr6sente 
aetioD. II ne reste doac k faire qu'ane appreciation des dom mages ; 
les t^moias 6valaent ces dommages d'aae maaidre dlfferente, et 
varieatde ^S0& $1,000. Cette Cour preod an terme moyen et est 
d'opioion uoanime de lendre le j age meat qui aurait dA Atre rendu, 
savoir, de coadamoer la Compagnie du Grand Trooc de payer k la 
Corporation da Township de Tingwick la somme de $400 de 
doQHnages poar les causes et considerations nientionn6es en la 
demaode, avec intgrdt de ce jour, et les d^pens tant de la Cour 
Sap6rienre et de Rfivision que de cette Cour. 

Lzurier et Lavergney Proc. de TAppelante. 
Paeaud et Cannon^ Proc. de PIntim6e. 



SUPERIOR COURT, QUEBEC. 

Idra F£BBUABY, 1877. 

CARTER V. BREAKEY et ah 

WBIT or INJUNOTIOV. 

Hbu>:— The Writ of lojaoctioD it a oiril remedy pronded aod regulated by 
the laws of Boglaod for the proteotioo of property aod Um maiDtenaooe of 
ciyil rights; aod the Imperial statute 14 Geo. III., chap. 83, seo. 8, having 
CDacted in effeoty that in the Provinoe of Quebec ''in all matters ol property 
and civil rights resort should be had to the laws of Canada as the rule for 
the decision of the same," and that all suits respecting soeh property and 
civil rights should ** be determiiMd agieeably to the said laws and customs of 
Canada" until changed by subsequent legialatioa; and ^e proceeding by 
Injunction not having been established by any subsequent le^latio^ 
applicable to the said Province, it cannot be allowed as a general remedy, or 
as a remedy in a case such as the present. 

2. The powers, of a civil nature, of the Court of King's Bench and of 
the Judges thereof, as created, defined and regulated by the provincial 
statute, 34 Geo. III., chap. 6, sec. 8, and now vested in tbe Superior Court, 
and in the Judges thereof, do not include the power of granting writs ef 
Injunction. 
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Carter 3. Altboogh foT the reftsons above meDtioned the writ of Injaaction never 

Breakeyeio/. bas been, and is not now, in this provinoe, a legal remedy excepting in 

particular cases provided for by the LegislatarCi of which cases the preeent 
case is not ooe, yet, the prerogative writ of mandamua, which is generally 
used <' ior public purposes, and to compel the performance of public datiee" 
has, at all times, since this province became a British colony, been a legal 
remedy therein, as an incident to the public law of the Empire. 

4. The writ of Injunction and the wnt of mamiamuSf although they may, 
in some cases, produce *< nearly identical effects," are not in principle, nor 
generally speaking, the same ; and, therefore, the article 1022 of the Code of 
Civil Procedure, expressly allowing the writ of tnandamuSf in certain eases, 
cannot be considered as tacitly allowing the writ of Injunction in the same 
cases. 

5. Even if the writ of mandamus and the writ of Injunction ought to be 
considered as substantially the same, nevertheless the plaintiff would not be 
entitled to a writ of Injunction in this case, it not being one in which a writ 
of mandamus would lie. 

9. The present case is, in principle, distinguishable from the oaae of 
Bouzgouin v. the M. N. C. Railway Company ; the grounds upon which it 
was held by the Court of Appeals that the plaintiff there could have 
maintained a mandamus, not appearing in the present case. 

7. It does not appear that a writ of Injunction has ever been enforced in this 
province by final judgment in a case such as the present, and however 
desirable it may be that the procedure by Injunction should be established by 
the Legislature, the attempt to introduce it by merely judimal authority 
would he equally dangerous and illegal. 

Mebedith, C. J. — ^This is aci actioa en partage et UcUation. 

Alter the return of the writ, a petiiioa (supported by affidavits) 
was presented, alleging that the said defendant, Breakey, is in 
possession of the entire of the said properties, whereof the plaintiff 
and her minor children and the said Breakey are co-proprietors 
par indivia ; that the said plaintiff is credibly informed and verily 
believes that the said Breakey is continuing to trade with the assets 
of the said firm, as if he was the sole owner thereof, and is using a 
-saw mill, part of the common property, as if it were bis sole properly ; 
that the said plaintiff verily believes that the said John Breakey, in 
thus dealing with the assets of the said firm, is meditating and 
attempting to practice a fraud upon her and her said minor children, 
with a view to convert their common property to his own individual 
use ; and the petitioner concluded that the said Breakey be enjoined 
from further dealing with the said property, pending the present action 
brought for the partition thereof; and that an Injunction do issue to 
that effect, ordering him to discontinue the working of the said mill, 
the common property of the plaintiffs and of the said Breakey, and to 
desist from the sawing up of any portion of the logs, their common 
property, and from disposing of any of the assets of the said firm, fcc. 
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The defendant, Breakey, demarred lo this petition upon two *^"J|'' 
groonds. Ist. Becaase by law no sacb writ is known as the writ of Brwkcj «a/. 
injnnction prayed for; and there is no such remedy as that which the 
plaintiff aeeks to enforce. 2nd. Because, if the allegations of the 
petition were true, the said plaintiff coald only obtain redress hy 
application to the Conrt for the appointment of a sequestrator. 

The demurrer was argued before Mr. Justice Doriov, and was 
dismissed by him (vide 2 Q. L. R, p. 2S2,) and, according to the 
report, in rendering judgment, he expressed himself as follows : 

'* The first question raised by this demurrer has given rise to 
'^ much discussion ; but I think it is pretty well understood, now, that 
^^ the Courts and Judges here have the power, which existed in France 
*' under another name, and which exists in England and the United 
^^ States, under the name otvjrit of injunction^ to restrain parlies to a 
" suit from doing anything that might change the posi^on of the 
'* parties from what it was at the l>eginning of the suit. 

*^ This has been formally decided by the Conrt of Appeals, in the 
" case olBourgouinv. The M. N. C. Railway Company^ 19 Jurist, p. 
" 67." 

I sincerely regret that my brother Dorion, lor whose opinion I 
entertain very great respect, seems to have thought himself bound, in 
this cause, by the judgment of the Court of Appeals, to which he 
referred, and consequently did not deem it necessary, or perhaps 
even fitting, to examine the questions raised by the demurrer, as he 
doubtless would have done had it not been for the judgment in 
Appeal. I think it more than probable that had he considered the 
question to be determined in this cause res tft^sgra, there would be 
00 occasion for the observations I am about to make ; for, with his 
well known ability and judgment, he could hardly have failed either 
to convince me that his opinion is right, or to satisfy himself that his 
first impressions were erroneous. 

According to my views the present case is, in principle, 
distinguishable from JBourgouin v. The M. iV. C Railway Co. ; and, 
therefore, the judgment in appeal in that case does not relieve me 
from the necessity of giving to the important question which this 
case presents the best consideration in my powejr. 

Moreover as I cannot concur in the judgment dismissing the 
demurrer, and as, on the contrary, I have come to the conclusion 
that I cannot, in any case, grant a remedy which doubtless might in 
some instances be used with advantage, I feel that a full explanation 
of the reasons by which I have been guided in forming my opinion 
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Carter {9 due, not oiily to tbc Bar and to the public, bat to myself. Sach an 
Breaker <t (tf. explanation 18 the more necessary as, within the fast few years. 
Injunctions, in a few cases, have issued in the district of Montieal ; 
but it does not appear by the reports which I have seen, that, in any 
of them, the objections were urged which are set forth in the 
demurrer in this cause. 

In the present case it is contended, as I understand, that, in this 
province, the right to obtain the writ in question in a case snob as the 
present existed, as well before as after the passing of the Code of Civil 
Procedure — and all the cases cited, excepting one, bear date before 
that Code. I, therefore, propose to consider the question submitted, 
firstly, with reference to our statute law before the passing of our 
Code of Procedure; and having done so, and briefly noticed the 
cases cited by the plaintiff, I shall then consider the same question 
with refer^ce to our Code of Procedure; and I shall conclude by 
giving my reasons for holding that this case is distinguishable from 
Baurgouin and The Manireol N. O. Railway Co. already referred toi 

The writ of Injunction under the common law, as observed by M 
Justice Sanborn in the case just cited, is ^^an equity process arising 
** out of the Court of Chancery." 

The jurisdiction of that Court, it is important to observe, is 
limited ^' to matters which concern civil property ."(I) 

Mr. Kerr commences his Treatise on Injunctions — which is I 
believe the most recent and most esteemed work on the subject — with 
these words : «* The subject matter of the jurisdiction of the Court of 
^ Chancery is civil property. The Court is conversant only with 
** questions of property and the maintenance of civil rights. The 
*^ Court has no jurisdiction in matters merely criminal:" and at 
page 3 the learned writer say's : ^* The Court of Chancery has no 
"jurisdiction to interfere with the public duties of any of the 
" departments of Qt)vernment.''(2) 

As the jurisdiction of the Court of Chancery does not extend to 
criminal matters, and is, we see, confined to questions of property and 
civil rights, the writ of Injunction which issues from that Court is, 
and indeed must be, a civil remedy provided by the laws of England 
for the protection of property and the maintenance of civil rights. 



(1) KerTi p. 3. 

(J) Vide also Story, Equity Jurisprudence, vol. 1, p. 206, No. 893: Idea on 
iBJanetioDfl^ pp. 6$ and 67. 
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Amnming this view of the nature of th^ writ of Injunction to be well (barter 
founded, we torn to the 8th section of the Imperial Statute, 14 Geo. Breakcy«i«^. 
ilL, eap, 8S| which every lawyer will recollect, provides, *' that in all 
*• matters of controversy relative to property and civil rights resort 
^ shall be had to the laws of Canada as the rule for the decision of 
^' the same," and that ^^ all causes with respect to such property and 
*^ rights shall be determined agreeably to the said laws and customs 
** of Canada" — until changed by subsequent Legislation, 

It has not been contended, and I believe cannot be contended, 
that between the 14th Geo. III. and the passing of our Code of 
Procedure, any legislation applicable to this province took place, 
which had the effect of makiog the writ of Injunction a £feneral 
remedy, or a remedy in a case such as the present — and this being 
the case, and the present action being one which relates exclusively 
to private property — the Court, according to the laws in force in this 
province before the Code of Procedure, would have been bound to 
decide the case ** agreeably to the laws and customs of Canada" — 
and not according to the laws of fiogland providing and regulating 
the writ of Injunction. 

In rapport of this view I may refer to the observations of Mr/ 
Justice JoHHSON in Tiernan v. M. N. C. Railway Go. ^ If the writ 
^ of Injunction can be used in this country as in England, there m«st 
^ be some legislative authority for it. Where," the learned Jad|ge 
asked, '< is that authority to be found ?" And, after referring to 
several statutes, he added : ^* I look in vain to the statutes for any 
•* thing of the kind." 

One of the statutes necessarily referred to by Mr. Justice 
Johnson was the provincial statute, the S4tb G-eo. III., cap. 6, sec. 8, 
which established the Courts of King's Bench, the powers of which 
were afterwards vested in the Superior Court.(l) The words of that 
law defining the powers of the King's Bench are as follows : *' And 
" be it further enacted, &c.» that each of the aforesaid Courts of 
^^ King^s Bench shall have authority in the Superior terms before 
*' established, to grant emancipation of minors, on the counsel ol 
^* their relations or friends, and to hear and determine all legal 
^ matters and causes for the rescission of all contracts and deeds, 
^^and to rescind and annul the same in the same manner as if 
^ special letters of emancipation and rescission had been in the first 
^ instance obtained, conformable to the usage under the government. 



(1) 12 Vict., cap. .38, seo. 8. 
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Carter u prior lo the conquest of this country ; and the said Courts of King's 
Breaker «<a/. c4 Bench shali respectively, in the Superior terms aforesaid, have full 
^' power and jurisdiction, and be competent to hear and determine all 
^^ plaints, suits and demands whatsoever, which might have been 
" heard and determined in the Courts of prevoU^ justice royal^ 
'^ intendani^ or Superior Council, under the Government of the 
^' province, prior to the year one thousand seven hundred and fifty- 
^* nine, touching rights, remedies and actions of a civil nature, and 
** which are not specially provided for by the laws and ordinances of 
'^ this province, since the said year one thousand seven hundred and 
" fifty-nine; and the said Courts of King's Bench shall be respectively 
*^ competent to award and grant all such remedy as may be necessary 
'^ for effectuating and carrying into execution the judgment or 
^* judgments thereof, which may be made in the premises aforesaid, 
" and which to law and justice shall appertain." 

Where, I ask, is there anything in this law to give the Courts 
thereby established a power which, I repeat, was not vested in 
the Courts of King's Bench in England — that of issuing injunctions? 
The law says that the said Courts respectively shall be competent to 
^rant and award all such remedy as may be necessary for effectuating 
and carrying into execution the judgment^ or iudgments thereof, which 
may be made in the premises aforesaid, and to law and justice shall 
appertain. Is there anything in this law to empower the Court 
before judgment to order any one to do a particular act, or to refrain 
from doing a particular act, under penalty of imprisonment for an 
indefinite period ? I hold that there is not — and if the power in 
question cannot be found there it certainly cannot be found 
elsewhere. 

But it may be said that the laws above referred to do not give 
the power of issuing writs of mandamus, quo uHtirranto^ prohibition 
and habeas corpus and yet that the power of our Courts to issue those 
writs has never been questioned. The answer is that the writs jnst 
mentioned are, in their nature, wholly different from the writ of 
Injunction. 

The prerogative writ of mandamus is necessary to enforce the 
performance of public duties. The quo warranto^ to prevent the 
usurpation of public offices. The writ of certiorari, to review the 
judgments of inferior Courts and Judges, and for other such purposes. 
The writ of prohibition, to keep inferior Courts within their 
jurisdiction. Those writs therefore came to us as incident to the 
public law of the Empire. The writs of habeas corpus^ as to persons 
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accused of offences, came to as as part of the criminal law.(l) Bat the caner 
writ of injanction, being a process provided by the laws of England Br«akcy eiai. 
*^for the protection of property and the maintenance of civil rights," 
could not come to us as part either of the public or of the criminal 
law of England* 

To me it seems that any one bearing in mind the natare of the 
writ of injanction, and the provisions of the 14th Geo. S, cap. 83, 
determining by what laws we were to be governed — and the 
provisions of the S4th Geo. S, cap. 6, determining the powers of onr 
Coaits,^-conld hardly avoid the conclnsion that before the Code no 
person in this province coald claim, and no Court in this province 
could grant, a writ of injunction. 

That such was the general opinion of the Judges at the time, is 
I think rendered apparent by the rules of practice published in the 
different districts oi this province. The rules of practice published 
in this district in the year 1809, in the district of Three Rivers in 
1818, and in the district of St. Francis in 1830, all contained the 
following provision : '^That all proceedings upon writs of certiorari, 
*^ prohibition, mandamus, quo warranto, and habeas corpus, and 
^* upon each of them respectively, be, in all things, similar to the 
«* proceedings upon such writs in his Majesty's Courts of King's 
** Bench in Westminster Hall." 

A provision, in the same words, is to be found in the Montreal 
rules published in 1811. But not one word respecting the writ of- 
Injunction is to be found in any of those rales. The fact being that 
the writ of Injunction is not once named as a general remedy in any 
law or rule of practice that now is or ever was in force in this 
province. 

I say, as a general remedy, because the writ of Injunction is 
allowed In two specified cases by express legislative enactments. 
By the 3rd sec. of the 10 and 11 Geo. 4, c. 4, being *'an Act to 
^' restrain all persons from undermining the cliffs upon which the 
'* fortifications of Quebec are constracted," it is provided, ^^ That it 
^* shall be lawful for the said Court of King's Bench in term, or for 
^* any two of the Justices thereof in vacation^ upon the application of 
^ His Majesty's Attorney-General, or other law officer of the Crown^ 
^ or of any person who may feel himself aggrieved by such blasting 
" or mining, after hearing the parties interested, to issue, if it shall 



(1) Vide also 63 Geo. Ill, c. 8— ae to persons ooDfined otherwise than for some 
sriminal or supposed crimiDal matter. Writs of asBistance are provided for in varioas 
laws relating to Cu9toiD8.— Y. 10 and 11 Vic, o. 31, sec. 69. 
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c«rier ^< 86610 exp6dieat to sach Coart or Jastices, ao injaactioa for Ibe 
Breakeyfio/. '^ purposB of Staying sacfa biastiog Of miniag aatil the rights <^ the 
'^ party or parties to to mine or blasi the said cliffS| sbikll be 
** delerrained in maaner as hereinbefore provided." 

The other statute to which I allude is: The Trademark's 
Oifences Act of 1872, 35 Vic, c. 32, by the 21st section of which it is 
declared ^' that the Court may, apon giving judgment for the plaintiff, 
^* award a writ of Injunction to the defendant, oon^manding bitn to 
" forbear from committing any offence or wrongful act of a lilce 
^^ nature to that of which he has been convicted.'' 

It is to be observed that the two cases in which an injunction is 
thus allowed by special enactment, are cases in which that remedy 
was particularly requir6d ; and that, in the first of those cases, two 
judges were required to join in ordering an injunction in vacation — 
and that, in the second of them, the injunction could issue only after 
judgment. Now if, as is contended^ the Court in term, or a single 
Judge in vacation, had power to allow an injunction in any case in 
which such writ should be granted by the law of England, the 
special enactments to which f have referred would seem to be, not 
only useless, but worse than useless. 

I come next to the cases cited as showing that, before the Code^ 
the 'Courts could grant writs of Injunction, 

The first of them is No. 28 of 1822. — Exparte Usbomt. 

In that case the petitioner had attached, by saisie-arr^t^ a 
number of pieces of timber. 

The persons in possession of this timber after the seizure sawed 
np one piece, and an affidavit waa filed that they were about to saw 
up the remainder. Messrs. 6ugy fc G-ugy presented a petition 
which, as drawn, prayed for <^ a writ of attachment for contempt." 
Afterwards, the words ** writ of attachment" were struck out, and 
the words ^' an injunction" substituted for them. And an order was 
made upon the petition in these words, '* granted in so far as relates 
^* to the injunction." But it does not appear that anything further 
was done. The only comment I propose to make npon that case is, 
that there being a manifest contempt of Court, I cannot see what 
was hoped to be gained by speaking of a writ of Injunction. 

In 1856 (thirty-four years afterwards) Colonel Q-ugy, who was 
one of the Counsel in Exparte Usbome^ obtained from Chief Justice 
BowEN an order for a writ of injunction, in one of the celebxated 
Brown and Cfugy cases, but the writ was l^ot returned into Coort. 
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Prom the knowledge which I had of the whole of thai caner 
unfortunate litigation, I believe I may confidently say the writ so Breakey «t a/. 
obtained was never obeyed ; and yet Colonel Qngy, a man of 
indomitable energy, who had been in extensive practice for more 
than thirty years, who knew what had been said by the Court on this 
subject in Exparte Usbame — a case of his own, to which he attached 
the utmost importance — did not think proper even to return into 
Court the writ of Injunction which had been so granted to him 
exparte. 

Passing uow to the third of the cases cited. Mr. Andrews, 
Q' C, informs me that in the year 1866 be also obtained an order for 
an injunction in the case Exparte Patton^ from Mr. Justice Gauthikr, 
in the district of Montmagny, and that it was obeyed — which, I must 
say, was, in my opinion, very fortunate for the plaintiff. 

It has also been said, although not in the course of the argument 
in this case, that a writ of Injunction was allowed in the year 1816 
in the case of Dupr£ v. Hamilton^ and that afterwards another 
injunction was allowed in George v* Jones. But when, ip 1869, I 
rejected an application for an injunction in Sewell v. PerrauU^ I 
caused search to be made for the two last mentioned cases, and no 
trace of them was lound in the Registers of the Court. 

As to this branch of the case, it remains for me only to notice 
the case of Exparte Neihon. In that case the Court of King's Bench 
for this district refused to grant an injunction to the King's Printer, 
enjoining him not to advertize the sale by the Sheriff of lands and 
tenements taken in execution. 

In that case, as the contention was as to ^* a matter of right 
*^ concerning the public,"(l) if there had been sufficient evidence of 
the facts alleged, the applicant would probably have been entitled to 
a mandamus — and, if so, then, according to the judgment in appeal 
in Bourgouin and Montreal N. C. Railway Co.^ the case Exparte 
Neilaon would be distinguishable from the present, involving as it 
does merely a private right. But, be that as it may, all that was-said 
by Chief Justice Sawell in Exparte Netlson^ after stating the facts of 
the case, was : ** It is plain that there is no ground whatever for the 
^* injunction which has been asked." And the only inference that 
can be drawn from that observation is, that the Chief Justice was not 
prepared, or did not think it necessary, to express an opinion as to 



(1) Vide obflervatioDs of the Chief Joalioe and ot Mr. Jusiioe Wsiqbt in Bez t. 
Midhuret, 1 Wilson, p. 283. 
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Carter whether the Court had or had not the power to grant a writ of 
Brcakcyrtoi. Injunction. 

As to the feW| so far as I know, exparte cases, in which, in the 
coorse of nearly a century, Injunctions were in this district allowed 
to issue, I .would not, by any means, wish to be understood as 
saying I attach no importance to them ; but I cannot say that I think 
they make much, either one way or the other. In not a few oases 
it may be made to appear that without the immediate granting of a 
writ of Injunction, or of some such remedy, the applicant may be 
exposed to serious injustice. In such cases the Judge is placed in a 
position where hesitation is equivalent to a refusal ; and if not 
prepared to say that no such writ exists under our law, may allow it 
to issue, not as determining any question, but merely as enabling 
the applicant to have a trial. 

Besides, although we have reason to believe that before the Code 
four or five such orders (never, I repeat, finally adjudicated upon) 
were made in this district, we have no means of knowing how 
often such orders were refused. In the case Sewell v. PerrauU I 
refused a writ of Injunction in the year 1869. In the present case 
Mr. Justice Casault rejected the petition, which was afterwards 
granted by another Judge — but of those refusals no record is made — 
and it does seem to me not only possible, but probable, that such 
orders may have been refused much more frequently than they were 
granted. 

Moreover, it is to be observed that no attempt, even, has been 
made to show that before the Code an Injunction was ever applied 
for in the districts of Three Rivers, St. Francis or Montreal. In answer 
to an enquiry from me, my brother Polictte — who has resided in the 
district of Three Rivers since 1830 — says that he has no knowledge 
of a writ of Injunction having been granted or even applied for in 
that district. My brother Dohertt, who has not been long in the 
district of St. Francis, has been good enough to inform me that he 
found by enquiring of the Prothonotary and members of the Bar — 
that no writ of Injunction was ever granted in that district ; of this 
they informed him ** they were positive." As to the district of 
Montreal I began my studentship there in 1881, and remained there 
all the time I was at the Bar, without having* even heard of a writ of 
Injunction having been granted or even applied for. When we bear 
in mind that at the time of which we speak, namely the first half of 
this century, the leading members of the Bar, at Montreal, were 
Q'SjilliTan, Holland, Cherrier, Walker and Day ; and that the Quebec 
Bar counted among its members such men as the two Smarts, 
alliere. Black and Duval, and when we recollect that we have but 
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one instance of the writ of Fnjanction having been applied for by ^•J**' 
any of those men, and then in connection with a writ of mandamus, Br.akcV«r<rf. 
and nnsaccessfally, we have I think strong evidence that it was, then, 
the general opinion of the profession that the right to obtaSn such a 
writ did not exist. 

That sach was the opinion of my much lamented and respected 
friend the Honorable Henry Black who, for considerably more than a 
quarter of a century, was indisputably at the head of the Bar of this 
province, I learned from himself in 1869, shortly after I rejected a 
petition for an Injunction in the case of Seufell v. PerrauU. On that 
occasion he informed me, as I find by a note I made at the time 
'* that he always thought the Court had no power to grant the writ of ' 

*^ Injunction and considered it a casus omissus in our law." And on 
the same occasion he referred me to the observations of Sir 
Christopher Robinson^ cited at Stuart's Rep., p. 1 16, as to " the 
*' importance of Judges not venturing beyond the known limits of 
" their authority.'* (a) 

It may, however, be said that the opinions of lawyers can 
neither make nor change the law. That is doubtless true ; but it is 
equally true that the general concurrence of such opinions affords 
very reliable evidence as to what the law really is. On this subject 
Lord St. Lkonards, one of the most distinguished of the English 
Chancellors, has said : " Too much weight, generally speaking, 
*' cannot be given by any Court of Justice to what is fairly known to 
^^ be the general opinion of the profession. It is scarcely possible 
*Mhat all men advising can go wrong; and I have hardly ever 
'^ known a case in which, what has been deemed the general opinion 



(a) Note. — After the death of the late Sir Jamea Stuabt, there was foand among 
his papers the draft of a Bill respecting the writ of Injunction, which, in all probability 
would have become law, had the Judicature Bills, which he submitted to the special 
GouDci), been adopted. We also know that as late as 1876, the Honorable Mr. Ouimet, 
for some time Attorney-General for this province, introduced a Bill '< to provide for 
'* the issue of the writ of Injunction in certain cases, and to regulate the procedure in 
'' relation thereto." 

Mr. Oairoet's Bill enabled a Judge in term or in vacation to grant a writ of 
iDJonctioD in three classes of cases, which I may mention would have comprised 
Bfntrgauin and The M. N, C. Railway Co., and also Tieman and the M. N. C, 
Railway Co., but would not have included the present case. 

An amendment was introduced and insisted upon, giving the writ " in aU cases 
" in which such writ can be obtained in Bngland" Mr. Ouimet thought, and it 
appears to me with much reason, that the proposed amendment took much too wide 
a range, and there not being time for a full examination and discussion of the 
faestion; as the session was drawing to a olose^ he did not press the Bill* 
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Carter « of the professioD, has not ultimately been found the correct 

Brcakeyrto/. u opinion.'^l) 

I have dwelt upon this part of the case at greater length than 
perhaps may appear to be necessary ; but I have done so, because if 
it be established that we had not the writ of Injunction before the 
Code of Civil Procedure, then, speaking with the utmost deference 
for those with whom I have the misfortune to differ as to this point, 
it seems to me impossible to maintain that the writ in question was 
given to us by that Code. 

I shall next proceed to consider this case with reference to the 
Code of Civil Procedure, which, it will be recollected, does not once 
mention the writ of Injunction. 

That Code does, however, in article 1022, mention the cases in 
which a writ of mandamus may issue, and they are as follows : 
*' Whenever any corporation neglects or refuses to make any election 
*^ which by law it is bound to make, or to recognize such of its 
" members as have been legally chosen or elected, or to reinstate 
** such of its members as may* have been removed without lawfnl 
** cause ; 

" Whenever any person holding any office in any corporation, 
^ public body, or Court of inferior jurisdiction, omits, neglects, or 
^ refuses to perform any duty belonging to such office, or any act 
^' which by law he is bound to perform ; 

'* Whenever any heir or representative of a public officer omits, 
^^ refuses, or neglects to do an^ act which, as such heir or 
" representative, he is by law obliged to do ; 

^^ In all cases where a writ of mandamus would lie in 
" England," by whicti, I understand, the prerogative writ of 
mandamus, and not the mandamus by action allowed by the English 
Common Law Procedure Act. 

In consequence of the use of the words '* In all cases where a 
** writ of mandamus would lie in England,'' it is necessary to see 
what those cases are, and as to this point the authorities are clear. 

Chitty, in his general practice, after saying that the power of 
issuing writs of mandamus is one of the highest and most important 
branches of the jurisdiction of the Court of Queen's Bench, and in 
general exclusively belongs to that Court, adds, it ist '^ however, used 
^' by that Court principally for public purposes and to enforce the 
'^ performance of public rights or duties, and, generally speaking, it is 



(1) Vol. 29, E. C. L. R., p. 36. 
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•* Dsed only to enforce a public right or a public daty.''(l) And at carter 

the following page, the same learned writer says: ** However, a Breaker e«ai. 

^* writ of mandamus does operate most powerfully and extensively in 

" enforcing some private rights where they are withheld by s^ public 

^^ officer^ and though principally for the admission or restitution to a 

^^ public office^ yet it extends to other rights of the person or 

" property." 

Tapping, page 12, also says : ^^ The duty must be a public one^ 
^' although the value to the public is not scrupulously weighed," and 
at page 11, the same writer says : " It (the writ of mandamus) is 
" not, however, applicable as a private remedy to enforce common 
" law rights between individuals." 

One of the leading cases establishing that a writ of mandamus 
does not lie as against a trading corporation, however important it 
may be, is, The King v. The Bank of England^ in which an attempt 
was made to compel the bank to produce their accounts for the 
purpose of declaring a dividend of their profits. But the application 
was rejected, Chief Justice Abbott saying : ^* A mere trading 
^' corporation differs materially from those which are entrusted with 
^' the Government of cities and towns, and, therefore, have important 
^* public duties to perform. No instance has been cited in which the 
^* Court has granted a mandamus to a corporation like the present, 
'* and I think we ought not to establish the precedent." 

Mr. Justice Batlet. — " The Court never grant this writ except 
*'for public purposes^ and to compel the performance of public 
«' duties.^' 

And Mr. Justice Best added : — ^' If we were to grant this rule we 
^^ should make ourselves auditors of all the trading corporations in 
•• England." 

* I have felt it my duty to leave no room for doubt as to the 
general nature of the writ of mandamus, and, as to the cases in which 
such a writ would lie in England, in consequence of its having been 
contended in the district of Montreal, and of its being, as I 
understand, now contended here that writs oC injunction and writs 
of mandamus are *^ substantially the same ;" and, therefore, that as 
the law expressly gives us the writ of mandamus, we may, in the 
silence of law, make use of the writ of injunction in the same way 
as we can make use of the writ of mandamus. With all due respect 
lor those who maintain this opinion, I must say that I think ' it 
eTToneous. 

(1) Chittj'e General Practice, vol. 1, p. 789. 
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cartar The authorities cited as supporting the proposition that writs of 

Breaker «c a/. iQjanction are '* substantially the same" as writs of mandaraus, are 
Grant on Corporations*, pp. 269 and 294, and 2nd Chitty's General 
Practice, p. 354. 

These authorities show, as Grant says, that there are cases in 
which the operation of an injunction has ^^ a nicarlt identical 
ErrBCT with a mandamus ;" but I cannot think that it will, after fnli 
consideration, be contended that because two proceedings have in 
some cases ^^ nearly identical effecis^^^ therefore they are, in 
principle, or generally, "substantially the same." I altogether 
misapprehend the effect and force of the authorities already cited by 
me, if they do not establish that the writ of mandamus is used 
" principally for public purposes," and, on the other hand, that the 
writ of injunction is, in principle and generally speaking, a " remedy 
^^ for the protection of private property and the maintenance of civil 
^' rights ;" and it seems to me impossible to maintain that because 
by the express words of the law we are empowered to use a writ of 
mandamus, (a writ used principally for public purposes) that, 
therefore, we can, by inference, use the writ of injunction, being an 
equity remedy for the protection of private property and the 
maintenance of civil rights. 

If, as I believe it to be certain, we had, before the Code, the writ 
of mandamus without having the writ of injunction, then, I ask, is it 
possible to believe that if the learned commissioners who framed our 
Code of Procedure, and if the Legislature who gave it force of law, 
had intended by that Code to give us the writ of injunction, ibey 
would have contented themselves with saying that we should have 
the writ of mandamus which we had already^ without saying one 
word as to the writ of injunction, which it is contended was proposed 
to be given to us. (a) 



(a) Note. — For some years after the passiDg of the Code of Procedure it was not 
even soggested, so far as I know, that that Code had the efiect of introdacing the writ 
of injuDctioDy and I observe that Mr. Doutre, in his valuable work on tbat Code, 
published in 1869, oomplaios of the Commissioners not having made any provision for 
the writ of injunotion, and closes his observations on the subject by saying : <* Gette 
*' laoune dans )e Code est regrettable, et il est & esp6rer qn'avant peu le bref 
'< d'injonetion viendra la com bier et completer les mesorea provisionnellea oflertes 
« par le Code.*'* I quite agree in the opinion expressed by Mr. Dontre with respect 
to the law as it exists, and as to the importance of the proceeding by injunction being 
added to our system. 

* Doutre, vol. 2, No. 1140, p. 279. 
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Admitting, howeyer, for the sake of argameot, that the writ of carter 
ioJQDctioD and the writ of maadamus are ^^ substantially the same,'' Bmk^y etai. 
still the plaintiff' could not have a writ of injunction in the present 
case. 

Our article 1022 allows the writ of mandamus in three specified 
classes of cases connected with public duties. It is not conteaded, 
and cannot be contended, that there is anything in this case to bring 
it within any of those classes. 

The same article, 1022, allows the use of the writ of mandamus 
here in all cases where that writ would lie in England. According 
to the law of England, as we have already seen, the writ of 
mandamus, generally speaking, is used only to enforce a public right 
or a public duty, ^^ and is not applicable as a private remedy to 
^'enforce common law rights between individuals,'' and yet it is 
exactly aa such a remedy that the writ of injunction is prayed for in 
this case. 

Now if, in the present case, the petitioners are not entitled to a 
mandamus under article 1022, 1 really cannot understand how they 
can claim an injunction on the ground that it is substantially the 
same as a mandamus, and may, as its equivalent, be substituted for 
it by judicial authority. 

I now pass to the judgment of the Court of Appeals in Baurgouin 
V. The Montreal N. C. Railway Oo. 

In that case the railway sought, under their Charter, to take 
certain real estate used for the purposes of a quarry, and in which the 
appellants had an interest, without previously compensating the 
appellants. The latter thereupon instituted an action nigatoire 
against the railroad, and, as incident to that action, a writ of 
injunction was granted by Mr. Jurtice Mondclbt, to prevent the 
Railway Co. from taking possession of the quarry until they had 
joined the appellants in the proceedings for* expropriation, and had 
their interest in the said quarry valued according to the terms o( the 
General Railway Act. 

Thq writ was annulled in the Superior Court. 

The Judges in the Court of Appeals were, however, of opinion 
that in that case the appellants would have been entitled to a 
mandamus,(l) and that as they were really entitled to the relief 
which they claimed, the name given to the writ, under which they 



(I) Set as sapporiiDg this opiniOD, 2 Perry and D., p. 666 ; Drewrj, p. 287, is 
«dditioD to numeroos aathoritiea oited in the Report. 
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Carter obtained I be relief to which they were entitled, ought not to be 
Breakbyeio/. deemed of essential importance; and two of the learned Jadges 
observed, in effect, that if the Railway Co. had wished to take 
advantage of the irregularity in the name of the writ, they ought not 
to have joined issue on the merit:5. The contention of the appellants 
was, that in an action of the nature of that then before the Court j a writ 
of injunctionwas identical with a mandamus — and they said, ^^ that 
" the process which was granted by Mr. Justice Mondelet was 
^^ in substance and in fact a writ of mandamus ; and that, in this 
^* case, a writ of mandamus would lie in England, and that, under 
'^ article 1022, they were entitled to it in that cade," 

Mr. Justice Sanborm spoke of the injunction as being *^ far the 
^^ purposes soughV^ in that case, synonymous with a writ of 
mandamus, and Mr. Justice Taschereau observed : ^^ Les autorit^s 
'^ cities au factum me convainquent qu*en Angleterre, en nudOre de 
^' recoura semblable k celui employ^ par les appelants^ on fait 
*^ indistinctement usage de I'injonction ou mandamus." 

The difference, therefore, between the case in appeal and the 
case before us is plain and essential. In the former the appelants 
were held to be entitled to a mandamus, and they were allowed to 
have wt)at was considered its equivalent. Whereas, in the present 
case, the plaintiffs, according to my view, are not entitled to a 
mandamus, and if not, they cannot claim the equivalent of a thing to 
which they are not entitled. Moreover, the defendants in this case 
formally demurred, on the ground that the writ of injunction could not 
be granted, and I believe there was no such demurrer in the other 
case. 

As I have already observed, a petition for an injunction in this 
case was presented to Mr. Justice Casault and by him rejected, 
mainly on the ground that our law afforded a sufficient remedy for 
the wrongs alleged by the plaintiff. 

I quite agree with my brother Casault in the view so taken by 
him of this case, and think that the authorities cited by him (1) 
establish conclusively that the plaintiff in this case had within his 
reach, not only another, but a better remedy than that now asked. 



(1) OrdonnaDce de 1667, tit. 19, art. 2; Joasse oq same article; Potbier, 
Procedure (Bugnet), No. 303 ; 6 L. G. J., 319 and 320, where a great namber of 
aathorities are cited ; S. C. Qaebec 2071, Eyantarel ▼. Daquet, 1823; No. 3 Code de 
Procedare, 876; Sirey, Code AnDote, sur art. 1961, No. 9, 14 Diet., 1839; Bostia 
Dalloz, p. 40, 2, 66. 
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and 1 believe tbere can be nothing more certain than that a suitor is c«n«r 
not entitled to a mandamus, when, in the ordinary course of law, he 9Mtk%y ttt 
can have another remedy equally efrectual.(l) 

In a word, therefore, if the plaintiff has, under our law, a remedy 
for the wrong of which she complains, then let her avail herself of 
that remedy, and the fact of there being such a remedy does not 
afford an argument for the granting of a mandamus or its supposed 
equivalent, but, on the contrary, is a reason against the granting of 
either; and, on the other hand, if the plaintifi has not a remedy under 
onr law, however much we may regret it, we cannot, in an ordinary 
action between private individuals in Lower Canada^ coerce either of 
them by the English remedy known as a writ of injunction. But I 
do not propose to dwell upon this part of the cause, as I can add 
nothing to what has been said by my brother Casault in relation 
to it. 

Before closing these observations I desire to say that no one can 
regret more than I do that the Legislature have not made provision 
(or the issuing of injunctions in cases in which a proceeding of that 
kind is required, as has been done in Ontario and in some of the 
United States, including Louisiana. 

But, however desirable it may be that that mode of procedure 
should be established by the Legislature, I think it would be equally 
dangerous and illegal to attempt to introduce it, if I may so speak, by 
jndge-made law. 

Under the law of England injunctions are allowed in almost 
every variety of case. *^Tbe Lords of the Treasury have been 
restrained by injunction from paying money in certain cases, and 
the jurisdiction by injunction has been sustained against the 
Secretary of War."(2) On the other band, it has been allowed to 
prevent a gentleman from acting, and a young lady from singing on 
the stage.(S) 



(1) 8 East, 21 9| per Lord Ellkhbobouoh :— " There ought in all caaee to be a 
" specified legal right, as well as the want qf a specific remedy^ in order to found 
" an application for a mandamus." Tapprag, p. 18 :— " It is rare to grant the writ 
*'vben tbere it any other rtmedy.^^ Glover on Municipal Corporations, p. 350. 
Id Expartc Neition, p. 173, Chief Justioe Skwbll speaks of the faet of the petitioner 
hftfing another remedy as a ** decisive answer*' to the applioatioo for a mandamus. 
Stuart's Rep., p. 173. 

(2) Kerr, p. 599. 

(3) Kerr, pp. 621, 522. 
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Carter It will prevent the pablioation of lectures or the disclosure of 

Breaker •< si. secrets, when such restraint is necessary for the purposes of Justice. — 
Storey's Eq. Jur., vol. 2, p. £64| £65. 

It will in certain cases restrain persons from applying to 

Parliament.(l) 

It will be granted to prevent a party from removing out of the 
jurisdiction of the Court. (S) 

It can restrain proceedings in Ireland and Scotland.(S) 

It can forbid the institution or prosecution of an action in a 
foreign Court.(4) 

It will restrain judicial proceedings, speaking generally, it may 
be said in any Court whatever, provided the party sought to be 
restrained is amenable to the jurisdiction of the Court granting the 
writ; and it is to be observed that in thus acting, the Court 
restraining does ** not impeach the jurisdiction of the other Court, 
" but thinks proper from some collateral circumstances, such as 
** fraud, not to suffer the party to apply (5) and take the benefit of 
" that jurisdiction.'' 

But what seems perhaps most remarkable to a Lower Canadian 
lawyer, is that by injunction other proceedings in the same Ckmrt 
may be restrained,(6) and it will not only stay proceedings in the 
same Court, but will *Un some cases, and under strong circnm- 
*< stances, prevent execution, upon an execution upon a judgment in 
" any other Court whether Superior or lnferior.(1) 

Considering the number and variety of the cases in which a 
writ of injunction is allowable by the law of England, I cannot avoid 
the conviction that if the proceeding by injunction were introduced 
here, if I may so speak, by merely judge-made law, it would, to say 
the least, be extremely difficult to know when the writ ought to be 
granted, and when refused, and we would have toxexercise the 



(1) Kerr, p. 619. 

(2) Ghitty'8 Gen. Prae., vol. 1, p. 695. 

(3) Drewry, p. 101. 

(4) BdeD, pp. 176, 177; Drewrjr, 101 and 102. 
(6) Dwwrjr, p. 96. 

(6) Drewry, p. 106. 
<7) 2 Ghitty'fl Oen. Praot., toI. 2, p. 416. 
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powers so assumed witbont any settled limitations for the protection carter 
of our fellow subjects, and, I may add, without any rules for our own BrMk«^«f • 



The considerations to which I have just adverted do not seem to 
have been lost sight of in Upper Canada, when the Legislature 
allowed the Courts, of law to grant injunctions; on the contrary, the 
Statute (1) expressly declares in what cases such writs may be 
obtained ; what shall be the proceedings in relation to them ; how 
they shall be enforced ; and, more particularly, provision is made as 
to the exaction of security from the applicant — a matter of great 
importance. Like provisions will be found in the Revised Statutes of 
the State of New York, where it appears the right to obtain an 
iojanction is limited to six specified cases,(S) and also in Code of 
Louisiana, article SOS to S09.(S) 

I have thought it rigtu not to leave unnoticed the considerations 
to which I have just adverted, but the ground of my judgment is that 
1 have not the power which I am called upon to exercise. 

When I am required to cause the name and writ of the 
Sovereign to be used to compel any one to do or to refrain from doing 
any act under penalty of imprisonment, my first enquiry must be 
from what law do I derive the power which I am required to 
exercise. 

In the present case I have made that enquiry with due care, and 
am satisfied that no such law exists. 

To resume, the conclusions at which I have arrived, are : 

1st. That the writ of injunction is a dvU remedy provided and 
regulated by the laws of England for the protection of property and 
ihe maintenance of civil rights ; and that, as by the Imperial Statute, 
14 Geo. III., chap. 8S, sec. 8, it was enacted in effect, that in this 
province ** in all matters of property and civil rights resort should be 
^ had to the laws of Canada as the rule for the decision of the same," 
and that all suits respecting such property and civil rights should 



(1) Goo. Stat, of Upper Ganad«| oap. 23, sec 9. 

(2) Bden on lojnnctiont, pp. 9 and 10. 

(3) See also the sections 68, 79 and 82 of the English Common Law 
l^rooednre Act, which makes provision for the writ of mandamnsand of the writ of 
injunction by action in certain cases, and which show that the Legislature in England 
did not regard the writ of mandamus and the writ of injanction as being substantially 
the MUDS. 
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cartw << be determined agreeably to the said laws and customs of Canada»^^ 
Hreakeyct«< until cbaDged bj subseqaeot Legislation, and as the proceeding by 
injunction has not by any subsequent legislatiop applicable to this 
province been allowed as a general remedy, or as a remedy in a case 
such as the present, that, therefore, according to the provisions 
aforesaid of the said Imperial Statute, the defendant is not liable to 
be proceeded against under the laws of England, so providing and 
regulating the writ of injunction. 

2ndly. That by the Provincial Statute, S4 Geo. IIL, chap. 6, sec. 
8, the powers of the Courts of King^s Bench thereby created, and of 
the judges thereof, were defined and regulated ; and that the said 
powers, of a civil and not of a criminal nature, are now vested in this 
Court and in the judges thereof; and that the said powers ao 
formerly vested in the Courts of King's Bench in this province and in 
the judges thereof, and now vested in this Court and in the judges 
thereof, do not include the power of granting writs of injunction. 

Srdly. That, although for the reasons above mentioned, the writ 
of injunclion never has been and is not now in this province a legal 
remedy, excepting in particular cases provided lor by the Legislature, 
of which cases the present case is not one, yet that the prerogative 
writ of mandamus, which is generally used '^for public purposes and 
*' to compel the performance of public duties," has at all tiroes, since 
this province became a British colony, been a legal remedy therein, 
as an incident to the public law of the Empire. 

4thly. That the writ of injunction and the writ of mandamus, 
although they may in some cases prodnce ** nearly identical effecte," 
are not in principle, nor generally speaking, the same; and, 
therefore, that the article 1022 of the Code of Civil Procedure, 
expressly allowing the writ of mandamus in certain cases, cannot 
be considered as tacitly allowing the writ of injunction in the same 
cases. 

5thly. That, even if the writ of mandamus and the writ of 
injunction could be considered as "substantially the same,'' the 
plaintiff would not be entitled to a writ of injunction, the present 
case not being one in which a writ of mandamus would lie. 

6lhly. That this case is distinguishable from Baurgainn v. 
Montreal N. C. Railroad, as the grounds upon which it was held by 
the Court of Appeals that the plaintiff in that case could have 
obtained a mandamus, do not exist in the present case. 

Tthly. That it does not appear that a writ of injunction has been 
enforced in this province by a final judgment in a case such as the 
present. 
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Lasily. Thaty however desirable it may be that the procedure by carter 
iDJopction should be established by Legislation, the attempt to Bre^kljtt 
introduce it by merely judicial authority would be equally dangerous 
and illegal. 

As the main question which this case presents, is one of 
great general importance, and one in relation to which conflicting 
opinions are entertained, it is very satisfactory to me to Ibe able to 
add that Mr. Justice Stuart and Mr. Justice Casault are, with roe, 
clearly of opinion that the writ of injunction never has been and is 
not now in this province a legal remedy, excepting in the 
particular cases provided for by the Legislature, of which this is not 
one. And from the observations of Mr. Justice JomfsoN in liernan 
t. T%e M» N. C Railroadj already referred to, I think there can be 
but little doubt that he will come to the same conclusion, if indeed 
he has not already done so. 

Mr. Justice Caron has returned very recently to this district, 
and has not had occasion to devote speoial attention to the question 
now being adjudicated upon; but, like myself, he can say that 
daring the whole of the time that he was at the Bar, he never heard 
of an application having been made for a writ of injunction. 

The Court doth, in consequence, reverse and set aside the 
interlocutory order made in this cause, overruling the demurrer filed 
by the defendant, and doth maintain the said demurrer; and in 
accordance with the prayer thereof, the petition of the plaintifi', 
praying for an injunction is dismissed with costs. 

Petition for injunction dismissed with costs. 

Andrews^ Caron ^ AndrewSj for Plaintiff. 
HoUj Irvine 4r Pemberton^ for Defendants. 



134 COUR SUPfiRIEURB. 

COUR SUPfiRIEURB— BN RfiVISION. 

QUEBEC, 30 D£G£MBRE 1876. 

Ocram Stuart, J.| Gasault, J., Doriov, J. 

BERGEVIN, 

Demandear \ 

V, 

YEBMILLON, 

Defendeur* 

Juo6 : — Que dans une action en Revendioation, a'il y a defant, T affidavit sur leqne) 
le Bref emane fait preuve^n^indyooe contre le ddfendear, et le tribunal peat 
oondamner ce dernier sans autre preuve, bieo que l*aotion soit b&86e sur ane 
convention epeoiale qui lui donnait la posseaaioQ des objets revendiquSs. 

Le demandear en cette cause avail obtenu jugement par dgfaut 
contre le d6fendear, et ce dernier a inscrit en revision. 

L'aotion 6tait en revendication, et le d6fendear a pritenda qae, 
pour r6u88ir dans sa demande, le demandeur derail 6tablir une des 
trois causes suivanles : 1 ^ qu'il 6tait propri6taire de la chose 
revendiqa6e et qu'il en avait perdu la possession ; £ ^ ou bien qa'il 
avait un gage sur cette cliose dont la possession lui avait 6t6 enlev6e ; 
S ^ ou bien que ce gage 6tait en la possession d'un tiers conrenu 
entre les parties.-- C. C, arts. 1969 et suivants. 

Le demandeur invoquait un 6orit sous seing priv6 congu dans 
ces termes : ^' Je, soussigne, J. B. Vermilion^ autorise M. Bergevin, 
«< n6gociant, k Quebec, de retirer de la Douane les deux fours que 
^^ j'ai fait renir de France pour la fabrication dn pain Fran^ais. 

^* La pr6sente autorisation est faite pour la garantie du pr6t de 
'' cent soixante piastres qu'il fait k mon associ6, Monsieur Oosselin. 

*^ II est bien entendu que je me reserve le droit de monter et 
*^ exploiter les dits appareils comme bon me semblera, sans toutefois 
*'*' pouvoir m'en d6saisir sans le consentement de Monsieur Bergevin. 

" Le present deviendra nul du jour oil Monsieur Gbsselin on 
*^ moi auront fait le remboursement de la somme ci-dessus indiqa6e, 
" ($160.00.) 

" Qu6bec, 8 Mars 1876. 

^ Matouin^ pour le d6fendeur : — Get 6crit constitue-t-il un droit de 
gage ? Evidemment non, puisquUl y est express6ment d6clar6 que 
le d6fendeur retiendra la jouissance et possession de la chose donn6e 
en gage. Constitue-t-il un contrat de vente ? Non plus, oar on n'y 
voit pas mdme cette intention. 
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Mais sapposant qae ce titre aurait pu aervir de b&se k une action Bargevin 
eo revendication, la preuve faite par le demandear n'itait pas vermMioN. 
saffiaante poor qn'il obtiot jagement coatre le d6fendeur. D'abord, 
D'onblioas pas qae le dgfendeur n'a jamais cessi d'etre propri6taire 
et poasesseur de la chose revendiqu^e L'ecrit soas seing priy^ en 
fait fot, et constate qae le demandeor a consenti k ce qae le 
difendeor deineurftt en possession de la chose revendiqa^e, avec 
droit de {'exploiter comme bon lai semblerait. 

Si le d6feadenr pouvait 6tre con8id6r6 comme d6positaire de la 
choae qu'il avail donn6e en gage — ce qai n'est pas admis en droit, 
voir Moarlon, Repetitions 6crites sar le Code Napoleon, vol. 111., 
page 527 — il semble qa'il n^en saurait 6tre d^posa^de en verta d'an 
jagement rendu aur le seal affidavit da demandeur, sans aacane 
autre preave. Le tiers d^ientear d'an gage n'en peat 6tre d6poss6d£ 
que da consentement des parties, k mains qu'il n'en abuse. Or, 
dans cette caase, sapposant encore une fois que le d6fendeur eAt pu 
6tre d^positaire, il ne devait ^tre d§pouill6 de sa chose qu'au cas 
d'abas. Pburquoi le traiter plus rigoureusement qu'on ne traiterait 
on depositaire ? 

L'affidavit sur lequel la saiaie-revendication en ceite cause a £t6 
6man§e fait bien preuve primd facie confre toute demande allant a 
faire annnler la saiaie, mais pour la demande jamais; et d'aillenrs, 
le deroandeur ne pent dans L'instance invoquer en aa faveur le 
t^moignage qu'il a donn6. — C. P. C.,«art. 251 ; C. C, 1231. 

JUGEMENT. 
" La Cour, etc., maintient la pr^sente action, partant adjuge et 
" declare que le demandeur a un droit de gage et garantie sor les 
^' deux fours et appareila r^aiais et en question en cette cause tel 
^^ qQ'6aonc6 en la declaration en icelle ; de plus declare la aaiaie 
^^ conaervatoire 6mande en cette cauae bonne et valable, et ordonne 
^« que lea dits fours et appareila aoient remia en la possession du dit 
" deroandeur pour le garantir de la dite somme de cent eoixante 
'^ piastres conrant, due par le dit Th6ophile Goaselin au dit 
** demandeur, tel que port^ en la dite declaration, si mieux n'aime 
" le dit defendeur payer la dite aomme de cent soixante piastres 
" conrant, ou donner bonnes et suffisantes cautions de repr^senter les 
'* dita foura et appareila quand il en aera requia pour la garantie et 
^* la anrftte du paiement de la dite aomme de cent soixante piaatrea ; 
^' avec d6pens de la pr6aente action en faveur du demandeur." 

Jugement confirm6, Casault, J., disaentiente 

RemiUard ^ Flywa^ pour le Demandeur. 

7as. Mahvin^ C.R.y pour le dSfendeur. 
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COURT OF REVIEW, QUEBEC. 

30th DBCEMBEB^ 1816. 

Coram Mebkdith, G.J., STnABT, J., Gasault, J. 

REGINA ▼. HULL^ 

JM THE MATTER OF MART JAVE 8T0PPELLBEV. 

Held :— That, as a general rnley where a minor is brought up before the Court by 

Habeas Corpus, if he be of an age to ezerciee a choioe, the Court leaves him 

to elect as to the oustodj in which he will be. 

iS!0m520.— The above rule would not apply in the case of a girl, under 16, 

leaving the house of her father, mother or other person having lawful 

charge of her. 

Nor in the case of a refractoiry child, under 14, liable to be sent to an 

Industrial School under the 32 Vic, c. 17. 
Held, also^ that it is competent to a party to inscribe in review from a judgment 

ilbdered on a writ of Habeas Corpus by a judge in Chambers. 

Review of a judgment rendered in Chambers by Mr. Justice 
DoRioN, the 12th October, 1876, quashing a writ of Habeas Corpus 
by which a father sought to enforce his right to have the custody of 
his minor daughter, which judgment will be found reported at page 
255 of the second volume of these Reports. 

The case was argued very fully by Languedoc for the petitioner 
and Oliver for the respondent* 

Merxdith, C. J. — It ie unnecessary to review the old cases as 
to the right of a father to obtain possession of bis minor child under 
a writ of Habeas Corpus. They will be found to have been collected 
and discussed by counsel of great eminence in the case of Tke King 
V. OreenhiU^ decided in 1836, and referred to by the learned counsel 
for the petitioner. 

In that case, after a very full argument, Chief Justice Dehhav, 
speaking of the general practice of the Court in such cases, observed : 
*' When an infant is brought before the Court by Habeas Corpus, if 
*^ he is of an age to exercise a choice, the Court leaves him to elect 
** where he will go. If be is not of that age, and a want of directors 
^' would only expose him to dangers or seductions, the Court must 
'' make an order for his being placed in proper custody ;''(!) all the 
other members of the Court concurred ; Littlboalk, J., saying : 
'^ The practice in such cases is that, if the children be of a proper 
'' age, the Court gives them their election as to the custody in which 
'^ they will be — if not, ihe Court takes care that they be delivered 
" into proper custody." 



(I) 4 Ad. & El., Rex ▼. Greenhill, p. 640. 
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From the observations thus made, it is not, boweveir, to be Ragtna ▼ h«u 
onderstood that a minor has a controlling legal right as to the 
custody in which he is to be ; on the contrary, as well observed by 
Mr. Hnrj, the wishes oT the minor are consulted, because it is 
material for the Court to understand them, that it may be enabled the 
belter to exercise its discretion wisely. It is not the whim or caprice 
of the child the Court respects, but its feelings, its attachments, its 
reasonable preference and probable contentment.(l) 

In the case of The King v. Oreenhilly the eldest of the children 
was only six years of age — it was, therefore, plain that they could 
not form any opinion as to what ought to be done with respect to 
ibeir custody ; and the Court was not called upon to express, and 
did not express, any opinion as to the age at which, in such cases, 
the views of a child may be ascertained. 

Twenty-one years afterwards (1857), the same Court, Lord 
Camfbkll and Mr. Justice Wightman, (who had acted as counsel 
for Mr. Greenhill), bieing two of the Judges, decided that where a 
child is under guardianship for nurture, which in England, according 
to law, lasts to the age of fourteen, the guardian for nurture has a 
legal right to the custody of the ward, irrespective of the wishes of 
the ward, unless it be shewn that the custody is sought for improper * 
objects, or that the application is grossly immoral. — ^The Queen v. 
Maria Clarke, in the matter of Alicia Race, 7 Bl. ft B., 185. 

Under our system, guardianship for nurture is unknown ; 
moreover, we have no law determining at what age a minor is to be 
considered capable of forming an opinion as to where he should 
reside — and in the absence of any such provision of law, we cannot 
say that before the age of 14 a minor shall not be consulted, but that 
after 14 a minor may be consulted as to the custody in which he will 
be ; and, therefore, all that can be done here is for the Judge in each 
case — admitting of doubt — to enquire as to the age, capacity, and 
intelligence of the child, so that so far as may be its feelings, 
attachments, and reasonable preference may be ascertained and 
considered, and the Judge assisted in the exercise of his legal 
discretion. That is the course which was pursued by Chief Justice, 
afterwards Chancellor Kknt, in the matter of Hugh McDowd,(2) by 
Chief Justice Shaw, and other distinguished Judges in the United 
States, where, as with us, guardianship for nurture has no existence, 



(1) Hard on Hab. Corp., p. 629. 
()) 8 Johneon's Rep., p. 329. 
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Regina t. hou. aod also by Chief Justice HaaABTT, Air. Jostioe OwTmra, and Mr. 
Jastice Adam Wilson, in ODtario.(l) 

The learned counsel for the petitioner who argned the case with 
much abilityi and reviewed all the cases bearing on the subject, 
plaeed great reliance on the case of the Qti§en v. HauaCt in the matter 
of Charlotte Baiford, That is a case of great authority, for the 
judgment was rendered by a very distinguished Judge, Chief Justice 
CocKBURN, not only with the concurrence of the members of his own 
Court, but after consultation with the Judges of the other Courts, all 
of whom were unanimous in opinion with the Judges of the Court in 
which he presided. It is, therefore, necessary to see what were the 
facts of the case, and the points which it decides. It appears that 
the daughter of the petitioner, a girl of sixteen, bad left her father's 
house at St. Albans, and been taken to London by a person named 
House, and afterwards sent about to various places, after the writ of 
Habeas Corpus bad been granted, — what were the motives of the 
young girl in thus leaving her father's house and of the persons who 
assisted her, is not explicitly stated. Bat that they were viewed Id 
an unfavorable light by the Court is plain, as the Chief Justice said 
*^ Unhappily it cannot be disguised that the unfortunate girl was, he 
^^ feared, influenced by evil counsel and evil example, and was 
'^ desirous, without adequate motives, to withdraw herself from the 
^* care and affectionate control of her father, and cast herself on those 
«( by whom she was likely to be misled, to perhaps her eventual 
<^ destraotion.'^(S) 

The counsel for the petitioner in that case referred to the 9 Geo. 
IV., c. SI, which enacts : ** If any person unlawfully take or cause to 
*^ be taken any unmarried girl, being under the age of 16, out of the 
<^ possession and against the will of the father or mother, or of any 
^* other per8tm having the lawful care or charge of her, every such 
** offender shall be guilty of a misdemeanor, and being convicted 
** thereof, shall be liable to suffer such punishment by fine or 
*^ imprisonment, as the Court shall award." 

Reference was also made to the decisions establishing that, ia 
cases under the statute just cited, it is unimportant whether the girl 
consent or not^S) and the Coc^rt said, and indeed I do not think that 
they could have decided otherwise, that they could not be influenced 



(1) Hard Hab. Corp., 633. See Ontario oases hereinafter cited. 

(2) 7 BUia ft Ellis, p. 323. 

(3) Begina ▼• W. ManM^ton, Dearsley Crown Caape, p. 169. 
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oy the wishes of a girl to do an act which the law regarded R<s»« ▼ huu. 
as a misdemeaDor, and accordingly ordered her to be delivered 
to her fiftther, the Chief Justice obsenring: ^^ The legislatofe 
has given ns a guide which we may safely follow, in pointing 
om 16 years as the age up to which the father^s right to the 
custody of his children is to continne, and short of which such a 
child has no diserelian !• cof^uni to having Aim." But in the present 
case the girl is not attempting to team her father, she has been living 
for some years with her mother, who during that time hae been 
^parated from her hasband ; and if any stranger had abducted the 
girl from home tcUh her mother^ he could, under statute, (1) 
reproducing the English statute, have been found guilty oi a mis- 
demeanor. There is, therefore, an ess^ential difference between the 
facts of this case and those in the case of the Queen v. House. 

It is, however, contended and appears to have been thought in 
some cases, that the case of the Queen v. Houae ought to be regarded 
as establishing that, as a general rule, no choice of residence can be 
made by a minor under sixteen. 

But it seems to me that, however willing we may t^ to be 
gnided in analogous cases, by the judgment in The Queen ow Hame^ 
yet that we would not be justified in deducing from a judgment 
ionnded on special circumstances, a general rule applicable to oases 
disclosing wholly different circumstances. This I think is the view 
which wati taken of the judgment in the Queen v. Eouae^ by Chief 
Justice Haoartt and Mr. Justice Gwtvhk« in the matter of Mary 
Iberese Kennie,(S) to which I referred at the argument. 

In that case the petitioner, by a writ of Habeas Corpus, sought 
to have his daughter, aged thirteen years and ten months, delivered 
to him. The girl, with the consent of her father, had, from her 
infancy, lived with her aunt. The father, who lived in New 
Bronswiok, having received letters that his child was being ill treated, 
went Irom his home in New Brunswick to Ontario and claimed hie 
dsDgbter by writ of Habeas Corpus — supporting hie application by 
affidavits. The aunt met the application with counter affidavits. 
After having examined the child and explained to her her position, 
the judge said ; — '^ We think that the father, upon hearing the reports 
^'of the alleged cruelty, acted very properly in making this 
*' application, and did what we should expect a parent to do in such 



(1) 32 and 33 Yic, oap. 20, ftso. 56. 

(2) Canada Law Joarnal 1870, p. 06. 
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R«giiui ▼. ii«u. ^ a case ; but we do not think he can BQCceed in his pieseot 
¥ contention. - • • • The only order we can make is that the 
<^ child is free to go with whom she pleases.'^ The learned Chief 
Justice added :— -*^ We should regard the case very differently if the 
^^ girl bad recently left or been taken away front her father In euoh 
*^ a case the law apparently orders her to return to her father, without 
^^ reference to her wishes, at all events until she attains the age of 

*^ sixteen We decide the case on its piirticular 

^^ circumstances, without infringing, as we believe, on the principles 
^^ laid down in Regina v. Hauae.*^ 

A somewhat similar case was decided by Mr. Justice Adam 
Wilson in 1864, that being about three years after the judgment in 
Reg. V. House. A boy between twelve and thirteen was brought up 
under a writ of Habeas Corpus in a controversy between hi^ 
mother and his uncle, and was allowed by the above named learned 
judge (as appears by a newspaper report, the only one I have seen) 
to determine with which of them he would go. 

In order that it may not be supposed to have escaped our 
attention, i shall refer briefly to the Provincial Statute, S< T., c. 17, 
under which, where the parent or guardian of a child under fourteen 
represents to two Justices, or a Magistrate, that he i^ unable to 
control the child and desires it to be sent to an industrial school, 
under that act, ^* the Justices or Magistrate, if aati^fied on enquiring 
^^ that it is expedient to deal with the child under this act, may order 
*^ him to be sent to a certified industrial school.'' It is plain that no 
Judge would be influenced by the wishes of a refractory child, such 
as ought to be dealt with by the act jurt mentioned, if opposed to 
the reasonable wishes of his parent or guardian. But I think that 
the remark already made, respecting the statute against the 
abduction ol girls under sixteen, applies to the statute respecting 
refractory children under fourteen, namely, that a general rule cannot 
be saiely drawn from a provision of law made with respect to 
exceptional cases. 

There is certainly nothing in our own law on this subject to 
justify us in exercising more extensive powers under the writ of 
Habeas Corpus than are exercised in similar cases in Ontario andxin 
the United States. The words of our Code are : — *^ Any person who 
is confined or restrained of his liberty, otherwise than for some 
criminal or supposed criminal oflenee, may apply for a writ of 
Habeas Corpus.'' And it would be more than strange if a law 
passed for *^the relief of persons constrained of their liberty" could 
be so diverted from its object as to be made the means of restraining 
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tbe liberty of a persun who appeared to the Coart capable of R^Mna v. hm 
exercisiog, and disposed to exercise, a sound discretion as to how be 
sboald nee his liberty. 

The daughter of the petitioner has been living with her mother 
for some years, as already mentioned. We do not say that the 
father has not the right to remove her — all we determine is, as to the 
course to be pursued under the remedy adopted by the petitioner, yiz., 
the writ of Habeas Corpus, and this without prejudice to the exercise 
of the rights of the petitioner, whatever they may be, in the ordinary 
coarse of law. 

The learned Jndge before whom the writ in this case was 
retQrned, after hearing the parties and examining the child, was of 
opinion ^^ that she was of sufficient age to make a choice of her 
residence," and said ** that he was not disposed to divert the writ of 
"* Habeas Corpus from its proper object and lo ignore the principles 
'-^ which have always been acted upon.'^ 

We can see no reason to doubt the correctness of the judgment 
80 rendered, and in view of the particular circumstances of this case, 
and for the reasons already explained, we deem i( our di^y to 
confirm it. 

Stuart, J. — In matters of father and child the same law prevails 
in all civilized countries, and the power of discipline, within 
reasonable limits, is one not to be restricted by the Courts. But this 
most not be confounded with a supposed right of the father to have 
the custody of his child up to the age of twenty-one. There is no 
law to compel the child to remain with the father; nor, on the other 
band, can third parties with whom the child may place himself 
maintain any action for his keep against the father. Various ages 
are spokea of by the writers, as, the age of nurture, the age of 
discretion— the latter being from 14 upwards. It would be absurd 
lo say that a young man of 18, 19 or 20 years, may not exercise a 
discretion as to whether he will or not remain in his father's house. 
After that age there may be persuasion by the parent, but not 
coercion. We have a statute by which a father, if he finds his son, 
under 14, uncontrollable, may have him brought before a magistrate 
and sent to a Reformatory School. But this could not be done at 
any age over 14, though the refractory boy might still be under SI, 
still a minor. And why not? Because, in the natural order of 
things, after the age of discretion a child must be allowed to go 
where he will. 

The counsel for the petitioner very ably argued that, up to 21, 
the father has the right to have the custody of his child, and may 
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RegiRa ▼. Moll. enfoFce bis right by Habeas Corpus. But that is not the renedy beie, 
nor in England. . In the present case the child is liTiug with her 
mother, says she is under no restraint and wishes to remain with 
her mother. The respondent has no power over her at all. Bot to 
justify a proceeding by Habeas Corpus there must be a legal 
detention, and there is none in this case. The right of the father, 
under the Code, to have the custody of his children cannot be 
enforced by this remedy, unless they are detained from hioi against 
their will. So good reason appears why thia writ should issue, and 
the judgment must be confirmed. 

Casaclt, J.— I entirely agree with my learned brothers that we 
cannot by Habeas Corpus order a child, in the possession <tf her 
intelligence, to return or go into the custody of any oae in partioalar. 
Habeas Corpus is not recogniaed in England as a means for a father 
to keep the possession of his children until they are of age ; and in 
France, whence our law is largely derived, and under the Code of that 
country which gives the father and mother a larger control over the per- 
son and property of their children than our own» the only remedy against 
a disobedient child under 16 years of age is imprisonment for one month 
by warrant of arrest on the father's simple demand. Over that age, 
and up to SO, the son may, on special application of the father to the 
judge, be arrested and imprisoned Tor a perifiS not exceeding two 
months, and no more. Our own law evidently leans in the direction 
of an early emancipation of minors, who may be traders, and for all 
their acts as such are reputed of full age, (art. S2S, Code Cirii,) and 
who at 14 and upwards may institute in their own name actions to 
the amount of $60.00 for wages earned by themselves. (Same Code, 
art. Sp4.) With the two exceptions noted by the president of the 
Court, of a girl under 16 who has recently left or been taken away 
from her father, and of a refractory child under 14, Habeas Corpus 
is not ihe means by which a father may bring under his roof, against 
his will, a child able to make his own choice and exercise a soond 

discretion. 

Judgment confirmed. 

The Court having also considered the respondent's motion to 
strike the inscription in review, on the ground that a judgment in 
Chambers on a writ of Habeas Corpus is not susceptible of review, 
dismissed the said motion with costs. 

Bass^ ^ Languedoc^ for Petitioner. 
T. H. Oliver^ for Respondent. 
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VICB-AD^RALTY COURT. 

FRIDAY, 6th APRIL, 1877. 

THE « ELIZA KEITH," HsiLxr, liaater. 

ActioiM of John MaoIhttee, Janior, and Johv Borbowmav and others. 

THE *'LAN08HAW," Baih, Marter. " 

Aotion of Jambs Bdwut Pnc. 

L Where two ships were eaob to blame for a ooUision in Canadian waters, an Act 
of the Parliament of Canada, which precludes either from recovering its damage, held 
to be operative, althoagh the Admiralty rale which divides the loss prevails in 
England and has been recently applied in a case of collision on Canadian waters on 
so appeal to the Privy Council, but without the Ad being brought under special 
notice there. 

2, In a case of collision, the fanlt being mutual, the Admiralty rule will apply, 
ss between the owners^ of cargo and the delinquent ships, dividing the loss, each ship 
aosweeable for a moiety. 

3. On an appeal to the Privy Council, where their Lordships name assessors, 
so opinion on a nautical point given by Canadian assessors may be overruled. 

lVe«0ii< :^Hoir. O. Okill Stttakt. 

A collision between the steamship Langshaw, an iron vessel of 
1188 tons, laden with a grain cargo, and the Eliza Keiih, a barque of 
MO tons, in ballast, on the River St. Lawrence below Quebec, about 
fonriniles N.E. of Grand Island light, between Kamouraska and the 
Pilgrims, near midnight, on the 15th of August last, was a subject of 
litigation in three suits ; the first by the owner of the Langshaw ; the 
second by the owner of her cargo, each against the Eliza Keith ; and 
the third a cross suit by the owner of the Eliza Keith against the 
Lmgshaw. Blame was laid by the promoter in each suit for a 
departure from the sailing regulations. 

About a quarter of an hour before the colUaion, the Langshmoy 
aodasteam tug, the Conqueror^ were on their way down the river, the 
tog about three quarters of a mile in advance, the Ltmgshaw inclining 
somewhat to the north. The speed of the steamship was eight and 
a half knots an hour, her course N. £. half E., the weather clear, the 
tide in the last quarter of the flood, and the channel a mile and a half 
broad. Ascending the river on an oppo9ite course of S. W. half W., 
the barque Eliza Keiih^ under all plain sail, was making from five to 
six knots an hour. As the steam vessels approached the barque, their 
lights were seen, distant three miles, and a point on her starboard 
bow. About the same time the barque was seen from the steamship 
a point on her starboard bow. White the steamship and the barque 
were nearing each other, the tug, still in advance, passed clear on 
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The ^^ the port side of the barque ; the latter ported her helm, the steamsbip 
and ihe Starboarded hers : and, without aoy abatement of speed by either, 
they oame into collision. • The stem and bow of the barque struck 
the steamship's main rigging and mainmast, which compelled her to 
run into shallow water for safety and throw overboard part of her 
cargo The barque was also seriously damaged. It appeared thai 
the Langshaw had not kept a proper ^^ look out," and that the Eliza 
Keith had prematurely ^^ ported Aer helm,'' without immediate 
danger justifying her in doing so. After finding each in fault, 

Per Curiam. — Each vessel being to blame it rests with this 
Court to apply the law. Before the passing of the Merchant Shipping 
Act, 1854, by the Imperial Parliament, the rule in the Admiralty was 
to divide the loss between the parties in cases of mutual fault, but by 
that statute in the 298tb section it is enacted "that when a collision 
appears to the Court to have been occasioned by the non-observance 
of the rules therein referred to, the owner of the ship by wbiob they 
are infringed shall not be entitled to recover any recompense 
whatever for any damage by such ship in siuoh collision. '' Under 
this enactment the case of the James (1) came under revision of the 
Privy Council in 1856 Dr. Lushihotox, the Judge of the High 
Court of Admiralty, had in that case allowed a moiety of the damage, 
but their Lordships reversed the decision. The late Lord Kihosdowh 
in delivering the judgment said, " if the neglect contributes to the 
collision, the penalty for the breach of it is, that the vessel shall not 
recover (what otherwise she might in the Admiralty Court have 
recovered) any portion of the damage from a vessel also in default." 
After this judgment the Imperial Act (Merchant Shipping Act, 
amendment Act, 1862, 25 and 26 Vic, o. 63,) was passed, and 
another clause substituted for the above provision in the Merchant 
Shipping Act, 1854, the efiect of which was to revive the Admiralty 
rule in England. Subsequent to these statutes " The British North 
America Act, 1867," was passed. This conferred upon the 
Parliament of Canada legislative authority over all matters occurring 
in Canadian waters, within the subject of navigation and shipping, 
and in 1868 its co-operation was required to give effect to the same 
rules of navigation as had been in use in England. The Act 
respecting the navigation of Canadian waters (81 Vic, c. 58,) was 
accordingly passed, and contains the same provision and the same 
rules as referred to in the above 298th section of the Merchant 
Shipping Act, 1854, viz. : ^* That the owner of such vessel shall not 



(1) 10 Moore, P. G. C, 162. 
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be entitled to recover any recompense whatever for any damage ^^ Tb« . ^^ 
sostained by such vessel in sach collision.'* This provision remains «c|^Si£L>' 
in fnil force and the decisions in this Conrt nnder it have been 
aniform with that of the JameSy and no party has since recovered in 
this Conrt when in collision the fanit has been mmQal.(l} The last 
jndgmenis in this' sense were rendered very recently io' the eases of 
the Rmger and the jRoaa. 

Since these cases have been argned there has been transmitted 
to me as jndge of this Court, by order of the Judicial Committee of 
ibe Privy Council, a decision very recently given by them in lire 
cases of the Underwriter and the Lake Si. Olair. They were cross- 
actions arising from a collision at Cape Rosier near Oaspfi, in the 
gnlf of St. Lawrence. In thof»e cases this Court was assisted by the 
same assessors as now attend in these, and in their opinion the 
Underwriter was alone to blame for the collision, because the Lake 
St. Clair was in stays, motionless, and could not get out of the way 
of the Underwriter^ who could have passed her, but assessors named g 

by their Lordships were of a different opinion upon this question of 
fact, viz : that the Lake St. Ctair should have braced her head yards 
abox so as to gather sternway, and the judgment of this Court was 
so fiir altered as to declare not only the Underwriter but also the 
Lake 8t. Clair to be in fault. Now as to the division of the damage ; 
tbeir Lordships have adopted the Admiralty rule and charged each 
vessel with the moiety, the amount of damage to be settled on the 
Qsnal reference. It does not appear from the report of the cases nor 
the judgment that the fact of this collision having happened in» 
Canadian waters was brought under notice or any opinion given on^ 
it. A series of cases have in the last few years been- determined 
ander the act respecting Canadian waters in this Court in the same 
way as in the case of the Jamee^ and in all of them, where there was 
mntual fault, the cross suits have been dismissed without costs to 
either. So long as the act respecting Canadian waters is not 
repealed, or is declared by Her Majesty in the Privy Council to 
be inoperative, I shall consider it to be binding on this Court and 
decide accordingly in eases of collision upon Canadian waters. 
This act has been already under consideration by the same tribunaL 
I refer to the case of the Htbemian^ involving a collision on the River 
St. Lawrence, (t) It was an appeal from a judgment of this Court,, 
and Counsel at the English Bar attempted to impugn its validity, and 



(1) Tbe Arabian— Alma, 2 L. G. Ad. B. 7S. The Oerman^— Git^ of Quebeo, 
% 158. (2) L. B., 4 P. C.| app. 611. 
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xiM^ that of another Canadian statate ; it was ai^ed that the general and 
/maritime law was alone applicable, that the Canadian statotea weie 
withoat authority and that the suit might have been brooght in the 
High Court of Admiralty, bat Sia Roanrr PHiuoMoas who delivered 
the judgment of their Lordshipe which confirmed the judgment of 
this Court, while admitting that the auit might have been brooght in 
that Court, added: ^Mt was also said at the Bar, the High Co«rt<tf 
Admiralty would not have taken cognizance of the statutes, and in 
support of this startling proposition the case of the BaUey^ decided 
by .this tribunal was cited. Their Lordships are wholly unable to 
follow the reasoning of Counsel on this point. In the case of the 
BaUej/j the judgment turned upon a question as to the partial or entire 
adoption or rejection of the law of a foreign country. In the present 
case the law invoked is contained in an act of the Legislature of a 
colony belonging to the Crown and ratified by the express sanction 
of Her Majesty. Their Lordships have no doubt whatever that this 
law in every case to which it is applicable is of binding authority 
equally in the Queen's High Court of Admiralty and in the 
Admiralty Court of Canada. " 

The Canadian waters cover a vast space ; their extent ia to be 
measured not by hundreds but by thousands of miles ; they reach 
from the head of Lake Superior to Cape North in the Oulf of St. 
Lawrence. At Quebec, the seat of this jurisdiction, the waters of the 
great lakes, as the Biver St. Lawrence, are compressed to within the 
breadth of a mile. There the river begins to expand to a breadth of 
from twenty to thirty miles ; then, surrounded by Canadian territory, 
their expansion in and through the Oulf continues until they reach 
the Atlantic by the Straits of BdU Ish^ the passage between Capes 
Ray and North and the G-ulf of Oamo. American vessels now make 
voyages between Chicago on Lake Michigan and European ports. 
Prom abroad British and foreign vessels also pass through them. 
That all of them, while in these waters^ should be governed by the 
same rule as is adopted in the High Court of Admiralty is no doubt 
much to be desired. Whether the loss from mutual carelessness is 
to be divided, or whether each party should bear hie own, may, 
possibly, be a matter of indifference in an equitable point of view, 
but in their results there ia sometimes a wide difference. All this 
Court has to do is to administer the law as it finds it. 

As respects the owners of the cargo the case is different, and 
there the rule dividing the damage must apply. In the case of the 
MiUm (1) it was held that the M8lfa secttoB of the Me rc hant BWpping 

(1) 1 Lush. B. 888. 
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Ac^l864^ abave reCerred to, which enacts thai in certain cases ^^^ uEu^eith** 
collision the owner of a ship shall not be entitled to lecover, does not ,. JIJj^ *. 
applj to the owner of cargo suing. The suit of the owners of tks 
cargo is against but one of two delinquent ships. The former have 
been guilty of no negligence, neither by themselves or their agents, 
for the master and crew were not under their control. By the 
common law of £ngland the owners of the cargo on board the 
Langshaw might perhaps have recovered from the owners of the 
EUga Keith their entire loss, bat the Admiralty Uw is not so^ it 
endeavors to administer more equitable justice, and generally whaa 
both vessels are to blame it makes the owner of each bear a moiety 
only of the loss. 

The decrees in these three cases are that the creas suits between 
the owners of the Langshaw and the Eliza Keith be dismissed, 
without costs to either, and that the plaintiflb, owners of the cargo of 
the LangshaWj do recover a moiety oi the damage only from the 
owners of the Eliza Keithj with costs. There befng no suit against 
the owners of the Langshaw by the owners of the eargo for the other 
moiety, nothing is said on that head. 

HiUit Irvine 4r Pemberian^ for the Langshaw and owners of cargo. 
AUeyn 4r Chauveau^ for the Eliza Keith. 
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ST 

D. ». ST. CYR, 

Intim^. 



Jroi :^iifi dans las aetioQS pteWw iaititate ea oonfonnilft aoK iSBliMis I2S 

de I'aete 61eetoral da Qu^beo, oo doit appliqaar dana la oonaidiratiqD de la 
preQva lea rdglee da strict droit. 

Que la franda ne aa preaame pae^ maia doit Dfeeaaairtmaai tea jmavie. 

Tbsqibb, J — L'appelant Neaalt a ponrsuivi Pimimd 8tk Cya, 
I'on d«s d£pnt^ da VAM9xM6e legislative de Qnaheo, pom 
reconvxer de Ini une p6nalit6 de #500, i^ saison da co qaa Piatki^ 
aarajUiait una fauase didacation de qaaJifioation oomroe propriitaie 
da bieivi ibnoier a do la vt^cnr de |S,lOOO. 
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NMBh Cette d6olaration a 6x6 faite par M. St. Cyr comme caodidat it 

St <^' P61ectioii do Comt6 de Champlain le 5 Jaillet 1876, en conformity 

aox sections 1S5 et 180 de I'acte Electoral de Qa6bec, S8 Victoria^ 

ohapitre 7. 

L'intimg St. Cyr a all6ga(§ par ses d^fensos qn'ii 6tait pro- 
pri6taire de boone foi d'ane terre situ6e & Nicolet, quMl anraii 
acquise de $on frdre, Joseph St. Cyr,neuf &dix mois avant l'6Iectioo, 
en vertu d^on acte de vente passfi devant Mire. David, Notaire, le 19 
Septembre 1874, moyennant le prix de $8,500, que le d6fendear 
declare avoir re^a— et de plus & la charge par Pacqu^reur de fonrnir 
pension aliroentaire an pire des deux parties, donatenr priroitif de 
cette terre. Le pire a ratifi6 cette vente par an antre acte da 8 Mai 
1875, et ces deax actes ont M enregistris le 6 Jaillet 1875. 

Aprhs preuve de part et d'antre la Coar Sap6rieare sifigeant a 
Trois-Rividres a d6boat6 cette action. De Ik le present appel. 

Avantde consid^rer les faits de cette oaase, il est bon de se 
rappeler deax regies de droit qai doivent noas gaider dans oet 
examen ; 

1 ® • Cette action 6tant p^nale est sonmise anx regies de strict 
^roit, fHfidiarimijwriB. 

* S ® • La frande ne se pr6same pas, il faat qa'elle soit proav6e. 

La section 1S4 de I'acte pr6cit6 dit : 

<* Nal ne poarra Atre 61a membre de PAssembl6e Legislative 
4« sMl n*est &g6 d*au moins tl ans, da sexe mascalin, sajet de Sa 
^* Majest6, et propri^taire possessear de terres dans la Province da 
*^ montant de $<«000, en sas de toates charges et hypoth&qaes." 

La section 1S5 donne la formale de la declaration da oandidat 
^non^ant entr*aatres choses: <<qaMl n^a pas ooUit9oiremeiU on 
^< spficieasement obtena|an titre A la propri6t6 dficrite • . • dans le bat 
^' de se rendre eligible, comme membre de PAs8embl6e Legislative." 

La section 1S4 impose ane penalit6 de |^600 A celai qai fait ane 
faasse enondation dans la declaration da oandidau 

Les ciroonstances qai ont donne lieo & des soap^ons assez 
natarels, c'est qa'il appert par la pieave qae Mr. St. Cyr, I'Intime, 
aarait acqaitte le prix de vente A son frftre par aa billet promissoire 
de $S500 payable k troie ans de sa date, sar leqael le vendear 
nHtvait encore rien re^a k-compte leSO Janvier 1876, qaand il a renda 
son temoignage, et qae lai, le vendear, est reste en possession de la 
tern vendae. II faat avoaer qae ces oirconstances font naitie des 
presomptions d'acqaisition coUasoire oa sp6ciease, saivant las 
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temietf de Paote ; mais de soi, a'il n^ a pas d'autres preaves, ii n'est VMudt 
pas illegal ni prohib6 par la loi poar un frdre oa tout autre de vend re m. or- 
one lene et d'aocepter an billet promissoire au lien d'ane hypotbdqae. 
La choae est dangerease en rdgle geo^rale, mats entia gens bonndtes 
et d'nne bonne foi absolne elle est perraise et pent oe prodnire aacnn 
manvais r6snltat. SMI y avait qaelqne prenve en cette cause poar 
6tablir qne cette vente a 6t6 ainsi faite ooilasoirement oa sp6oiease- 
ment, par exemple la remise da billet sans paiementi la condition de 
ne pas le payer, ni oelle de remettre la terre an fendenr, le demandenr 
devrait avoir gain de eaase. 

Analysons la preuve et voyoos si les moyens de coUasioo sont 
6tablis. 

L'appelant, demandeur en Coor laf6rieore a examine 8 t6moins, 
6Dtr*antres le d^fendear M. St. Cyr qai da qa'ilest notaire, instimtear 
resident k Ste. Anne de la P6rade, et il ajoate : ^Hl a 6t6 qaestion 
depnis denx oa trois ans de Paoquisition de la propri6t6 mentiona6e ; 
mais c^est surtoat en 1876, je oiois, qaMl en a 6t6 qaestion d'ane 
manifere pins s^riense, dans le bnt de me mettre en 6tat de faire des 
afiaires avec nne soci6t6 de constrnction de Montr6aL J'avais 
I'intention de faire an eroprant de cette soci6t6, c'est & la fin de 
I'aan^e 1873 et dans les premieis 6 mois de 1874 qn'on a commence 
aenparler d'ane manidre pins s6riease. Mon frdre Josepb St. Cyr 
iL'avait fait r6ponse qnUl 6tait dispose a me vendre sa propri6t6 de 
Nioolet an commencement de 1874.'* 

II dit pins loin : ** j'ai acquis r^ellement et de bonne foi la 
propri6t6 dont j'ai parl6 le IS Septembre 1874. Depnis la passation 
de I'acte j*ai toajonrs 6t6 en possession de cette propri6t6 poar mon 
propre usage et avantage, 

. ^ Je ne I'ai pas acquis dans le but de me rendre Eligible. Je I'ai 
acquis par ce que cela faisait mon affaire, et pour op6rer certaines 
transactions que j'avais intention de faire alors, avec certaine 
8oci6t6 de construction de Montr6aL C'est moi qui ai fourni k mon 
bite I'argent nScessaire pour payer les rentes, cotisations et taxes 
qui sont devenues dues sur la dite propri6t6 durant TannSe derni^re. 

^* II est entendu que j'ai le droit d'envoyer mon frdre de sur la dite 
propri^l6 quand bon me semblera, et j*ai droit de vendre, user, jouir 
de cette propri6t6 et d'en disposer quand bon me semblera. 

*^ 11 n'a jamais 6t6 question qne j'acbetais c6tte propri^t^ dans Ic 
•eal but de me rendre Eligible. 11 n'en a jamais 6x6 question noD 
plos entre moi et mon frdre " 
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NMait Le vendeor Joseph St. Syr est ftussi interrog^. U dit : ^* C^st 

.»t. cyc. moi qui ai venda an dfifendeur la propri6t6 en qneelion* Je jure 
* positivement qoe j'ai vendn rdellemeot et de bonne fot la dite 
propri6t6 au d6fendenr. Qaand j'ai Tendii aioei la ptopriM an 
d^fendenr j^enteodais qaMl en fnl propriitaire abeolo, qn'il aorait le 
droit de m'enToyer de ear la dite propri^ti qoaod bon Ini aemblemit ; 
et depnia la paeeation de I'aete de vente, j'ai tonjonrs poeeidi la 
propri6t6 poor le dfifendeor et en son nom corome fermier; je joie 
ansa! poeitiveinent qa'il n'a pas 6t6 qnestion dn tcNitqae le d6fend^nr 
achetait la dite propri6t6 de moi dans le tmt de ae lendre 61igible 
comme membre de PAsaemblge Lfigialative de Qii6l>eo.** 

M. Jean-Baptiste St. Cyr, le pire dn Tendeor et de I'acbetear, &g£ 
, de 84 ana eat anasi interrogi. II dit qnMl ne ae aonvient pas de cette 
vente et de la ratificatioo qn'il en auraitfaite, maiail ajonie: ^*je 
n'ai paa beaueoap de ro^moije k priaent, vA moo grand Age. II 
poarcait ae faire qoe j'aorais 6t6 cbea le notaire David le printempa 
dernier poor faire on acta de ratificatioo et qjoe je ne m'eo 
rappelleraia paa." 

Ceci eat aaaez croyable, mais le demandeor n'a pas attaqo6 lea 
aotes de faox, il a seolement pr6tenda qo'ils avaient 6t6 exficotia par 
collusion. 

Lea aotres t^rooins parleni de qoelqoes aotres cireonatances 
qui n'fitablissent aooune fraude oa collasion qoant k oe titre 
d 'acquisition. 

De son c6t^ le dfifendeor n'a prodoit qoe S tfimoins ; le veodeor 
et Benjamin Bellerose qui dit qoe M. J. B. St. Cyr n'a qo'one flaible 
ro6moire et qoe de &it il a oonsenti k I'aote de ratifioatieo da la 
vente. 

Le troisi&me tfimoin, M. Filteao, ne parle qoe de oiroooataooes 
61oign6es an titre d'aoqoisition en qoestioo, poor le fortifier oa 
I'aflaibliv. 

Aprds le r6cit de oes faits, il a paro Evident k la Coor Inffrieore 
et k cette Cour qo^l n'y avait aocone preove satisfaisante dfe 
maovaiee foi oo de collusion dana I'acqoisition de cette propri6t£ 
fbooidie. La valaor de la propri<t6 est parfaitement 6taMitt k fSOOO 
et plos. 

Cetle Coor ne pent done faire aotiement qoe de'eonfiimer k ' 
l'onanimit£ et avec dfipena ce jugement de la Coor Inffirieo^re qui se 
lit comme soit : 
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La Coar, apr^s avoir entandu lea parties par lenra aTocata aox vmnit 
miriteade I'actioii et demande do deinandeor et de la dSfenee da st.crr. 
d^fendenr k icelle, examine la proc6dare| lea pitees prodaitea et la 
preave, et en avoir d£lib£r6 ; 

Conaidiiaiit ; 1 ^ • qoe par acta de yente paaafi devant Mtre. 
Geo. David, Notaire, li Nicolet, .le dix neaf de Septembre, mil bait 
cent soixaote quatorae, Joseph Debaie St. Cyr a venda et transport^ 
aa dgfeodeor present et acceptant, on lot de terre d^signi en oet 
scte, pour le prix de denx mille cinq cents piastres qoMl a leconno 
avoir re^n, et & la charge par le d6fendenr de faire vivre Jean 
Baptiste Dehaie St. Cyr, lear pire, et d'aoqaitter envers loi la pension 
alimentaire et d'entretien et autres choses dont le dit Joseph Dehaie 
Su Cyr 6tait tenn en verto d^an note de donation entrevifa a lui 
consenti par le dit Jean Baptiste Dehaie St. Cyr et fen son fipouse, 
devant Geo. David, notaire, et an t6moin, le bait de Mai, rail bait 
cent soixante qainze, lesqaels deox aetes de vente et de ratifiaation 
ont 6t6 enr6gi8tr6s an bareaa d'enr£gietrement da comt6 de 
Nicolet, dans leqnel est sita6 le dit lot de terre, le six de 
Jnillet mil buit cent soixante qainxe ; S ® • qne le prix port6 dans 
cat acta de vente doit Atre considSrS com me £tant la valeur da lot de 
terre sas mentionn^ en sus de la pension, et que saivaot le 
tiiDoigaage da dit Jean Baptiste Debaie St. Cyr, oe lot de terre 
▼ant la somme de sept cent cinqdante louis, 6galant trois mille 
piastres, ce qai n'est pas contredit ; 8 ® « qae le dit Jean Baptiste 
Debaie St. Cyr & c|ar la pension sus mentionn6e est payable, est 
kgi de qaatre-vingt-qaatre ans, et qa'& cet &ge la pension qui resle & 
Ini payer ne dipassera pas en toute probability, le tiers de la valeur 
dn lot de tene tel qo'estimi par lui, savoir, mille piastres, ni mdme 
cinq cent piastres sar le prix port6 en Pacta de vente. lequel prix est 
mime en sus de la pension, de sorte qu'il resterait deux mille piastres 
ponr la valeur de ce lot en sus de la pension ; 4 ® . que malgr6 que 
le d§fendear ait donn6 son billet promissoire pour le prix du lot de 
terre, an lien d'ane hypotbdqtie on de le payer, et que la dit Joseph 
Debaie St. Cyr alt eontinafi h demearer sur ce lot at Ik le caltiver, 
eepeadant 11 paraft par la preuve, qne la rente par ce dernier aa 
4§fendettr itait sirleuse et rielle, qu^il n'a pas M parM entre eox 
<iae le dtfendear faisait cette acqtiisition, ni qu^ll avalt I'Intemion de 
la faire dans le bat de ae i^ndre Eligible oomitie membta de 
I'Asssmblie Legislative de cette proyinca ; qn^l nt*ast pas 'dtabli que 
le dCfeadeiir I'ait dit ii d'autres, et qa'il parait an aoiktraire que le 
dMindear le faisait on aoralt dit le faire dana tun autre bdt ; 6 ^ . 
qin'il n'eat pas non plua 6tabli que le d^fendenr alt fait ittie fauaae 
6nonciation dans la declaration par loi donnte le oidq de Jaillet, mil 
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jfaMh bait cent soizante quinze, dans la forme presorite par Pacta Electoral 
»i.%t. de Qu6beo, section 1S6 et meationn£e en la d6olaratioa do 
deroandenr ; 

Considfirant enfin qne le demandenr n'a pas pronv^ lea allega- 
tions essentielles de sa declaration, tandis qne les faits esaentiels 
all6gn68 en la defense dn d6fendear i*unt ^tablis saffisamment, et 
nomm6ment qne lorsqae le dfifendenr a 6i6 d6clar6 ^In membre poor 
le coint6 de Champlain ii la dite Assembl^e Legislative, ii Pdleotion 
qni a ea lien en Jnin et Jnillet, mil bait cent soixante qainze, il 6tait 
propri6taire d*ane terre dans cette Province valant deaz mille 
piastres, en sos de toutes rentes, cliarges el dettes bypotb6eaires : 
En consequence dtfbonte le demandenr de son action avee d6peas. 

Jngement confirm^. 
Oervats et Oirin^ pour I'Appelant. 

J. B. L. Hauld^ poor l'Intim6. 



COURT OF REVIEW, QUEBEC. 

31tT MAROH« 1877. 

Coram Mbudith, C. J., Stuart, J., Cabov, J. 

PHILIBBBT v. LACEBTB. 

Held : — ^That in an action for the reoovery of a fine under the aestioos 246 and 24€ 
of the Qaebeo Eleotion Act, it is suffioieot to allege and prove the giving of 
drink or other refreshment bj a candidate to an elector daring the elaotioo, 
without alleging or proving the existence of aoj wrong motive whatever. 

The plaintiff in the present cause inscribed in Review from a 
judgment of the Superior Court at Three Rivers, which dismissed his 
action with costs. 

Mjbrkdith, C.J. — The plaintiff, by his declaration, alleges that the 
defendant, having been a candidate at the election mentioned in the 
declaration, during the said election corruptly gave, and caused to be 
given, meat and drink to several electors, in order to be elected at 
the said election, and for the purpose of corruptly influencing the said 
electors to give their votes in favor of him, the defendant, at the said 
election— and the plaintiff in consequence . concluded that the 
defendant be condemned to pay to the plaintiff a fine of fMW— and 
that, in default of payment, the defendant should be imprisoned for a 
period of six months. 

The defendant pleaded the general issue. 
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At tbe Enqadte, acts of treating by the defendant on the nutibert 
nomination day were clearly proved ; and, in order that there may be l«^«. 
no doubt as to the extent or nature of the treating proved, I shall 
give a few brief extracts from the depositions of soma of the 

vitoesses. 

Casimir St. Pierre, the first witness examined on tbe pait pi tbe 
plaistifi^ says that be was a partisan of the defendant— and to tbe 
question *^ Etes-voas all6 oe jonr 14 (tbe nomination day) plnsienrs 
^ fois chez le d^fendear ponr prendre de la boisson, et y aves-vons 
** ilk avec d*aatres, et oombien^ et nommez-les ?'* — answered : *' J'y 
^ ai £t6 avec J. Bourassa, de la paroisse St. Bamab6, avec Angnstin 
*' Lachaoce, de St. Etienne, avec Pierre Boisvert, de la paroisse de 
" St. S6v&re et Pierre Gagnon, de St. Elie. Pins tard j*y ai 6x6 avec 
*' Liser Herond, de St. S6v^re et an nomm6 Cb6ni6, dont je ne 
'' coonais pas le nom de baptdme, aassi de St. S6vdre ; c'6tait dans 
** la mdme jonrn^e, ainsi ^ae Elie Boarassa, de Tamaohiohe. Je 
** snis rentr6 an plus grand nombre de fois dans la maison da 
^* d^fendear, mais je n'ai donn6 que deux fois de la boisson. C'est 
^*n)oi qai versais la boisson, mais ce n'6tait pas moi qai la 
** fourhissais. 

*- La premiere fois que j'ai versi de la boisson, elie a 6x6 mise 
'* sar nne table par Monsieur Honorat Lacerte, le pire dn d6fendeur, 
^'dans une des chambres du second 6tage de la residence du 
*' dfifendeur, en la paroisse Ste. Anne d'Tamachiche." 

The second witness examined, Naroisae 8l Piene, also aa 
elector and an avowed partisan of the defendant, after saying that 
he bad taken liquor with several other electors in a room in the 
second story of the defendant's house on the nomination day, adds : 
^'Noasavons aussi pris dans la dite maison, dans un appartement 
'^ en arri^ du premier d6j4 oit6, on aatre coop ; ies mdmes quatre 
<* peraonnes 6taient alors encore avec moi. C'est aussi le mdme 
'^joor. None 6tions en tout alors sept personnes, an noodire 
^< desqnelles se trouvait le d^fendenr. C'6tait un petit pot de wbisky 
" qa'il y avait li, et c'est ce whisky que nous avons bu." 

Pierre Bourassa, also an elector, says, that on the same day h^ 
got liquor at the defendant's house from the defendant's brother, 
*^ dans one allonge qui sert de cnisine, ao premier 6tnge de la 
^ maison du d6fendeur." 

Another witness, Thomas Bourassa, says: *^J'ai pits de la 
^ boieaon le jour de la votation ches le dl§fendeur dans une anooire 
^ dana I'escalier." 
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Fhiiib«rt Prom thc» evidence of the above named and other witaessea, it is 

imcette. plain that on the nomination day very extensive treating took place 
at the house of the defendant. 

On the other hand, three witnesses swear in effect that they 
were, and were known to be, on the same side in politics as the 
defendant; that they were, and were publicly known to be, his 
supporters ; that the liquor was not given to them to inflnenee, and 
did not influence their votes — and in fact .that the liquor was not 
given or intended to be given for any corrupt purpose whatever. 

The learned judge in the Court below was satisfied of the truth 
of the statements thus made, and dismissed the action on the ground 
^ Qu*il n'est pas 6tabli par la preuve que le d6fendeur aii agi it 
^^ l'6gard de cette boisson, dont il n'a vu verser qu'une partie, par un 
** motif de corruption, dans le but de se faire 6lire, ni d'influencer 
^^ les 61ecteur8 de ce district 61ectoral.'' 

It is the judgment thus rendered whieh is now under review. 

In considering the question which this case presents, it is 
necessary to bear in mind that there are three different and distinct 
descriptions of treating made punishable under the Quebec Election 
Act. 

By sections S56 and 248, corrupt treating ** in order to be 
^* elected or for being elected," or for the purpose of "corruptly 
** influencing any elector to give or refrain from giving his vote,'* is 
made *^ a corrupt practice." 

To subject any one to the penalties provided by the above 
sections, it is plainly as necessary to prove the corrupt intention as to 
prove the act of treating. 

By sections S67 and 248, " the giving to any elector on the 
" nomination day or day of voting, meat or drink, on account of such 
" elector having voted or being about to vote," is also made a 
corrupt practice- But to render any one liable to the penalties 
prescribed by the two sections last mentioned, it is as necessary to 
prove that the treating was "on account of the elector having voted 
" orbeing about to vote," aa it is to prove the act of treating. 

I now come to the third description of treating made illegal 
under our election law* 

The section 245 provides that no candidate shall at any electiuQ 
"either provide or furnish drink or other refreshment to any 
" elector during such election." 
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And by the loUowiag section, any person offending against Phuiber 
section 245, is repdered liable to a fine not exceeding $200, or Ucene. 
imprisonment not exceeding six months in default of payment. 

The differences between proceedings under sections 256 and 
257 on the one hand and under section 245 on the other, is, that in 
the former the wrong motive which the law makes a constituent 
part of the ofience must be alleged and proved ; whereas, in the 
latter, that is, in proceedings under section 245, as the law does net 
make a wrong motive of any kind a constituent part of t^e offence — it 
cannot be necessary to allege or prove any. 

The words of section 245 are so general that, as I suggested at 
the argument, it might almost be contended that the giving by a 
candidate of drink or other refreshment to an elector during an 
election, even from a perfectly justifiable cause, for instance, if 
given medicinally, would be punishable under section 246. But I 
tbiok such a contention ought to be rejected, because although it 
might be in accordance with the letter, it would be contrary to the 
spirit of the law. 

This much, however, at least is clear, namely, that the mere 
giving of drink or other refreshment by any candidate to an elector 
daring the election is punishable, as provided by section 246, unless 
it be plain from all the provisions of the statute oc^sidered together, 
that the act^oomplained of was not such as the law was intended to 
repress. 

Applying these views to the present case, and admitting (as 
speaking for myself I do) that the learned judge was right in giving 
the defendant the benefit of the doubt, so far as to say that a corrupt 
motive was not proved, so as to bring him within the section 266 — 
still I find it impossible to say that, according to the evidence, the 
defendant is not punishable under section No. 245. 

It is as certain as any thing can be — indeed it is admitted by the 
judgment — that the defendant, being a oandidatOi did famish drink, to 
electors daring the election. 

The case, as proved, therefore comes clearly within the positive 
words of section 245 — and there is nothing in the evidence, or in any 
part of the law, tending to shew that the acts proved against the 
defendant are not such as the law intended to repress. 

On the contrary, it seems to me that the object of the LegiskUore 
in framing aeetion 245 was to prevent acts of treating soeb as proved 
in this case. 
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Aiiiben Section No. S45 is I believe new law with ns, and, so far as I 

i«c«rtt. know, notbing of the kind is to be foand in tbe English Election 
laws. It, thetefore, seems to me possible that section £45 may have 
escaped the attention of the learned jndge in the Coart below, and 
this seems the more probable from the fact of the judgment being 
founded on the absence of proof of a corrapt intention. I may add 
that the declaration is drawn as if it had been intended to claim a 
penalty under section 266 ; and, in this way, the attention of the 
Court may have been as it were withdrawn from section £45* So 
much is this the case, that I have doubts whether, under the 
. declaration as framed, we could award a penalty under section £46. 
Bat, upon consideration, it seems to me, as the declaration contains 
etety avevment required uttder section £45, that the faet of its 
eotttftinrng an additional averment, that the acts complained of were 
done with a corrupt motive--M>ught not to be regarded as making the 
declaration insufficient with teferenoe to section £45. 

I do not fail to bear in mind that the learned counsel for the 
defendant referred to my judgment in Marissette and Larue as being 
in his favor. But the difference between the cases is plain. 

In MarUaeUe v. Lame tbe petitioner sodght to have the election 
set aside, for treating in violation of sections £66 and £67 already 
mentioned. The petitioner, therefore, had to allege, not only the 
nets of treating oi which he complained, but also the iUegal motives 
which, under the law, form a constituent part of the offences charged. 

The majority of tbe Court thought that there was no legal proof of 
the allegod illegal motives, and, therefore, rejected the petition ; but 
it does not follow from our having refused to annul tbe eleoUon, under 
sections £56 and t6%j^ that if, instead of a petition to annal the 
election, actions for penalties bad been brought — under sectioa £45— 
within the delay aUowed by law-^that such aotions might not have 
been maintained. 

It only remains for me to say a few words as to the amount of 
the penalty to be awarded. 

We feel it to be our duty to enforce firmly and strictly all the 
provisions of law intended to put down the almost imiversal and 
very pernicious practice of treating at elections; and we are all of 
opinion that a flagrant case oT treating has been proved in the present 
case. We, therefore, think that we cannot, consistently with our 
iltt^, eoadeittn the idefeodanft to pay a teas sum than (|100 We 
iknit tbe (MNttlf io that eum, in consequence of this being the first 
prosecution of the kind that has come before us, and wi«h it to be 
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vBdffirslood that should we have to deal with a case of the same kind Phmbeit 
hereafter, it is not improbable that we might find oarselves 
oogatraioed to award a considerably larger penalty. 

Judgment of S. C. reversed. 

Bwreamy for Plaintiff. 

Tkrcotie 4r Partite, for Defendant. 



OOUR BXJPfiRIETTRE. 

ABTHABASKA, 17 FtiVRIBB, 1877. 

Onvm PLAjcovj>09r, J. 

COTfi V. WATSON. 

Jcoi:^Qae I'aete das licences de Qaebec, 1870, en aataot qae I'aote de faillite 1869 
«t ooDoent, est uUra vires. 

L'aote de fiuUite 1869 ajant poar objet exclueif lee matieref ooromeroiales, 
la L^filatara Pro? ioeiale ne pent eo reeireiDdre I'optralioD, en impoeant 
an droit ear le produit de la veote dee bieno da failli. ou en limitaat lea 
poavoiiy dee ayndice dans la raise eo operation da dit afte. 

Per aarkm : — On6zime Tessier, n6gociant de Warwick, 6tant 
tooib6 en faillite daos le conrs de V6i6 de 1875, Louis Joseph Lajoie, 
4cnieri de la cit6 de Montreal, syndic officiel, a 6t6 nomm6 syndic 
a la dite faillite. 

Comma tel, il a vendn par enohires pubiiqnes le fonds de 
megasin du failli et, a cet effet, il a d6pnt6 eorome son agent le 
difendenr Watson, leqnel a fait la dhe vente k Warwick, assist^ 
comme crienr par Pantre d6fendear Hamel, le tout sons Pantorit6 
uficielle dn dft Lafoie. 

Les deax d^fendenrs 6taient done les agents antoris^s du dit 
syndio vendant snivant la lot et dans Pexeroice de sa charge. 

Ces falts sont on pronv6s on adrols. 

La demandenr, pereepteur da revenn de Plntirieur pour le 
dimiH d'Aftbatoska, r6elaae eontre chacnn des difendears la 
pteaKti de pas moins de fSOO.OO et n'exc6dant pas $400.00 imposes 
|Mr IHnte des licences de Q«6bec (1870), savoir, oontie le dit Watson 
poor avoir fait faire telle vente k Pencan public par le I it Hamel ; leqnel 
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cot« n'^tait pas encanteur licencifi, et conire le dit Hamel, poor avoir lai 
WMMii. ra6me fait la dite veate sans avoir la quality d'encantear liceiici6. 

La qaestion qni ressort de la contestation li6e entre les parties 
est de la pins haute importance. 

La L^islatare de la Province de Qa6bec avait-elle le droit de 
passer I'acte des licences de Quebec (1870), en autant qae Paete des 
iaillites (acte de 1869) y est ooncem6 ? 

L^Acte de PAm^riqne Britanniqae dn Nord d6finit quels sent 
les poovoirs l^gislatifs qui sont excinsivement attribngs aa parlemeot 
de la Puissance du Canada, et quels sont cenx dont sont investies 
les Legislatures locales, pour les fins de la legislation. 

An parleroent de la Puissance du Canada a £t6 donn6 le 
pouvoir de 16gislater excinsivement sur la r6gIementation du trafic 
et du commerce (SO et SI vict cb. S, sec. 91, s s 2, impmrioL) Les 
termes r^glementatian du trafic et du commerce comoortent n6cessaire- 
ment pleine autoritfi sur la mati&re h 6tre ainsi riglementte^ ex 
doivent de mSme ngcessiiirement 6tre interpr6t6s comme impliquant 
Pexclusion de toute intervention par nne autre autoritfi daas et sur 
la matidre ainsi r6gleroent6e. 

Le pouvoir ainsi conf6r6 an Parlement de la Puissance do 
Canada est un jpouvoir g6D6ral, exclusif, sans limites ni restriction 
sur les matidres dn trafic et du commerce. 

Or c^est en vertu de oe pouvoir que Pacte des Iaillites de 1869 a 
6ik pass6. Cet acte a essentiellement pour objet la r6glementation d*ane 
matifere de nature commerciale. La loi de faillite a pour objet 
^administration des biens des personnes devenues insolvables et 
tomb6es en faillite, suivant les rdgles et definitions prescrites par la 
loi, et determine les conditions dans lesquelles cette loi doit 6tre mise 
en operation ainsi que les effets de cette operation. Si, dans le bat 
de creer une source de revenn, tia Legislature Provinoiale est 
intervenue directeroent on indirectement de maniire k restreiodre 
I'operation de Paote des faillites dans les efiets qui decoulept 
necessaireroent de oetle operation, elle a nsurpe une jurisdiction en 
dehors des pouvoirs speciaux qui lui sont conferes par Pacte de 
PAmerique Britannique du Nord. 

Or, en imposant un droit sur le produit de la vente des biens dn 
failli, faite en vertu de Pacte de 1869,et en restreignant les pouvoirs 
des syndics dans la mise en operation de cette loi, la Legislature de 
la Province de Quebec a, dans Popinion de cette Cour, agi uUra 
njuree* 
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En consSqaence, la Coar declare Paction du demandear mal cot« 
foodie, et icelle est renvoySe ; mais le demandear ayantintent6 son wJl^n. 
action poor el an nom de Notre Souveraioe Dame la Reine, les frais 
ne penTent dire adjag^s contre lai. 

La Coar croit devoir declarer que, sana la claase expresse da 
Matnt, elle aarait adjag^ lea frais contre le demandear. 

Action d6bout6e. 



COURT OF REVIEW, QUEBEC. 

8l8T MARCH, 1877. 

Cbrom Mbrioith, CJ., Casault, J., GaroH| J. 

ABCHBB y. LOBTIB. 

PE0MI880BT MOTB— PBISIVTM KVT^-DBMUERBE. 

HiLD :-^Tbat in an aotion against the maker of a note payable oo demandi and 
generallji want of preseotment is not a ground of deniarrer. 

But if the defendant tender the debt and interest before plea filed, and 
bring the money into Coart, the plaintiff will be oondemned to paj coete. 

The judge who renders the 6nal jadgraent can rererte all interlocatory 
judgments. 

MxftBDiTH, C. J. — The qneation in this ease is Ss to the effect ol 
the want of presentment of a note payable on demand. 

The note saed on is payable oa demand to Paul Parent or 
order, with Interest at 8 per cent. 

The plaintiff, who saes as indorsee, did not allege a 
presentment; the defendant demurred, and I dismissed the demurrer, 
citing, in sapport of my opinion, the art. 145 of our Code of 
Procedure, and the judgment of Lord Ellsnborovoh, with the 
coDcnrrence of Mr. Justice Gross and Mr. Justice Batlxt in Fenian 
V, Oowtryj and an important American case, CaULweU v. Oassady, 

The case afterwards went before Mr. Justice Stuart, on the 
merits; and he maintained an exception, by which the defendant 
alleged a tender, after the institution of the suit, without costs ; and 
the judgment ordered that the amount tendered, which had been duly 
deposited, should be paid to the plaintiff, bat with costs against 
him. 

The plaintiff contends that, under art. 145 of our Code of 
Procedure, a presentment ought to have been presumed, and, 
therefore, that the defendant ought to have been held in default 
when the aotion was brought. 
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Archer But the Dbtc is payable on demand, with interest fiom its date. 

Lortie. The parties, therefore, mast have intended that the defendant was to 
nse the money nntil demanded, and if be was so to use the money, 
he cannot be considered in default for not having had it ready hrfcre 
it was demanded ; and as no demand was made before the bringing 
of the action, be was not in defanlt when the action was brought, 
and, therefore, ought not to be subjected to the costs of the action. 
In this respect a distinction may be made between a note payable cm 
a particular day and a n9te payable on demand. 

Where a note is payable on a particular day, if the maker be not 
ready to pay it on that day, he may reasonably be considered to have 
been in default on that day ; but where a note is payable an demand^ 
the maker cannot be considered in default nntil a demand be made. 
This view is not opposed to the authorities cited by me when I 
overruled the demurrer. In Fenian v. Chudry the bill was payable 
four months after daie^ and Lord ELLBErBonoaoH said : *^ If the 
acceptor was ready to pay an the day it became due, he could only 
plead that as a bar of damages, bringing the money into Court," &c.(l) 

In Caldwell V. Cauady^ in the Supreme Court of the State of New 
York, also cited by me upon the demurrer, it is said : That a 
uniiorm course of decisions establish that in actions on promissory 
notes against the maker, and on bills of exchange against the 
acceptor, where fbe note or bill is made ^< payable at a ^ecified time 
'' and place, it is not necessary to aver in the declaration, or prove on 
'^ the trial, that a demand of payment was made, in order to maintain 
^^ the action. But that if the maker or acceptor was at the place ai 
*^ the time deeignaied, and was ready and offered to pay the money, 
*^ it was matter of defence to be pleaded and proved on his part.'^S) 

The art. 145 of our Code of Procedure is not opppsed to the 
distinction to which I have adverted. According to that article, a 
note payable at a particular place, is presumed as against the maker 
to have been presented <* at tbat place at nudurity^^^ unless the 
exception founded on such want of presentation be accompanied by 
an affidavit that *' at the time it became dm,^ provision bad been 
made for its payment ^< at the specified place." 

But where a note is payable on demand, it cannot, for the 
purpose of subjecting the maker to costs, be deemed '* at maturity 
until a demand be made, and, as I have already shewn, as the 
parties evidently intended that the defendant should use the money 



(I) 2 Camp. Rep., p. 666. (2) Caldwt 11 v. Oassady, 8 Cowen, 2tl $ sitsd note 
3, p. 416, No. 366, Stoiy on Bills. 
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mUU demanded^ he could not be escpeeted to make an affidavit *' that Archer 
provision bad been made for the payment of the bill before payment Ii0^e. 
I0U demanded^ 

It was, however, contended by the plaintiff, that as the service 
of the action was a demand' of payment^ .the defendant ought to have 
atoDce tendered the amount of debt and interest and not allowed the 
action to be returned into Court. 

But the action demanded the debt, with costs, which the 
defendant was not bound to pay, and the defendant bad no reason to 
presDme that the plaintiff would take the debt without the co^ts. 

It was also contended that the learned judge who rendered the 
final judgment had no power to reverse my judgment on the dtfense 
en droit. 

But the judgment on the difense en droit has not been reversed, . 
and could not be reversed without dismissing the plaintiff's action, 
which has not been done. Besides, as to the mere question of 
power, the judge who renders the final judgment can reverse all 
interlocutory judgments. 

It only remains for me to observe that the authorities cited by 
the defendant justify the judgment that has been rendered.(l) Indeed 
the observations of Mr. Justice Day, (who had a very large com- 
mercial practice) in the case of Rice v. Bower j justify as weU the 
jadgment on the demurrer as the judgment on the merits. 

Thai learned judge said: "f can find no. case against tha 
** maker of & promissory note being dismissed for want of proof of 
^U previous demand. The only effect of the want ol a previoaa 
^' demand would be this, that the defendant might reply to the action 
'* by saying that he had funds at the place of payment, and that he 
'* wonld pay the note there, or he might bring the money into Court, 
** and in consequence of the want ol ' preyious demand, throw the 
^ costs of the action on the plaintiff." 

This is exactly what has been done in the present case, and I 
therefore think, as well upon the reason and justice of the case as 
according- to the authorities, that the judgment ought to be confirmedv 

CASAUI.T,' J., concurred, and stated that service of the' actioa 
coald not be called a presentment, as the maker of a note has the 
right, before paying, to see the original note itself, in order to satisfy 
himself that the person claiming is in reality the holder. 

Judgment ccmfinned* 
RemiUard 4r Flymj for Plaintiff. 

Blanchet 4r Pentlandj for Defendant. 

(I) Bjrles CO Bills of Bz., p. 168, llth Ed. Clarke on Bills of Ex., 99; 81 ; 3 
L* C. BL, p. 306. 
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COUR SUPfiRIEURB. 

QUfiBBC, JANVIER, 1877. 

No. 648. 

Coram Casault, J. 

DENIS T. POITRAS. 

Jcoi: — Qae dans 1' action poor gages par gar9oa charretier, le maitre D*eat pas 
era k BOD serment qaaot & I'eogagemeat, ni quaat aa paiement. 

Per curiam : — L'artide 1669 da Code Civil ne permet de prendre 
lesermeat da mattre, qaant aax conditioDs de Peagagemeot et an 
paiement, qae dans lea actions pour salaire par les domestiqaes et 
serviteurs de ferme. II est par consequent bien plas limitatif et 
reslrictif qae i'art. 1781 du C. N., dont les termes parattraient com- 
prendre tons louages de services personnels. N6anmoins, sons 
rempire de ce dernier, on decide que cet article ne s'appliqae pas 
aux cocbers des voitures de place. — Sirey, Code Annotg, art. 1781. 
Arr6t du £0 D6ceinbre 1828, rapportg par Sirey, SO, 1, IIL, et 
Dalloz, p. 29, 1, 89. Troplong, No. 887. 

Qaant k ce que Ton doit entendre par le mot *' domestiqae, si 
la chose peat faire doute en presence de Particle 8262 qai dit 
^' domestiqoe de maison et de ferme," on pent consulter les com- 
mentateurs de Part. 2272 C. N., qai Pemploient en fizant la 
prescription contre les salaires des gens de cette classe, et on verra 
qne le demandeur ne peat pas 6tre compris dans cette d6nocnination. 

Troplong, Louage, Nos. 84S et seq. 

Idem, Prescription, vol. S, No. 975. 

A ce dernier nam6ro Troplong classe les cocbers parmi les 
domestiques ; roais ce sont les cocbers des partioaliers, et non ceox 
d'une voiture de place oa de louage, qui est ane entreprise com 
merciale. J'avoae de suite que le Noaveau D6nizart, an mot 
(< gages," § S, p. 143, 144, cite un arrdt du 14 D6cembre 1764, qui a 
d6cid6 le|Contraire, et renvoy6 la d6mande pour gages d'un cbarretier, 
sur affirmation de paiemeut par le mattre. Mais la loi du 19-20 
Avril 1790, (art. 71,) a, entre autres dispositions, retrancb^ les 
cbarretiers de la domesticity. 

Bo9Si^ CR.^ Proc. da Demandear. 
SuMOTt Pioc. du D6fendear. 
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IN THE SUPERIOR COURT, QUEBEC, 

THE 10th day op JUNE, 1876. 

No. 321. 

Coram Casault, J« 

THE NEW YORK LIFE INSURANCE COMPANY 

V. 

ISIDORE PARENT. 

Hild:— 1 o. That where, by the terms of a policy of insurance, the statements and 
representations of the application lor the policy are made part of the contract, 
and by the policy all sach statements and representations are warranted to 
be trae, and the application contains false representations and fraadnlent 
suppressions, the same may be urged by the insurer as a cause of nullity in 
the contract, and an action lies to have the policy cancelled and delivered up. 

2^. That where the misrepresentations contained in the application are to the 
knowledge of the assuretJ, such nullity may be invoked by the insurer 
without any return of premiums paid. 

3®. That an assignment of the policy can convey no greater rights under the 
same than the assured himself had. 

4^. That» in this case, the party assured was but a prSte-wm ; that the policy 
was transferred immediately after it was issued, and was in the hands of the 
defendant nothing more than a wager or speculative policy. 

The plaintiffs brought suit to set aside and cancel two life 
policies, for $8,000.00 and $5,000.00, dated the S2nd Jane and Slst 
December, 1874, granted to one Mathias Dnb6, upon his applications 
in writing, and by him assigned to the defendant. 

It was alleged by the plaintiffs that, in various material 
particnlars, the assured had given false answers to the questions 
propounded in the '* applications ;" that he untruly represented that 
bis habits were then and always had been sober and temperate ; that 
he had never had spitting or raising of blood ; that he had never been 
subject to disease or bodily infirmity ; that he had never had syphilis ; 
that he had never had any serious complaint or been seriously ill ; 
that he never consulted but one medical man. It was further alleged 
that the defendant had induced the late Mathias Dub^ to make the 
applications and obtain the policies in question with intent to deceive 
and defraud the plaintiffs. 

The ^^ application" in each case contained the following clause : 

^^ And 1 do hereby agree that the statements and representations 
'* contained in the foregoing application and declaration shall be the 
^^ basis of tbe Contract between me and the said Company; the 
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NewYoik *< trutbfniaess of which statements and representations I do hereby 

Ufe Iiis. Co. 11.^. ... 

^* warrant, and that if the same or any of them are in any respect 
** anlrae, the policy which may be issued hereon shall be void, and 
** ail moneys which may have been paid on account of sacb 
«* insurance shall be forfeited to said Company." 

The policy also set forth that it was granted '^ in consideration 
of the statements and representations submitted to its Officers at the 
Home Office in the City of New York, and contained in the written 
application for this policy, and in the declaration thereto subjoined 
(all of which statements and representations have been and are 
hereby warranted by the applicant to be true, and are by the parties 
hereto referred to and made a part of this Contract), upon the faith of 
which statements and representations this policy is issued, and of 
the sum of '^ 

Tb^ defendant pleaded the general issue. 

On the part of the plaintiffs : 

Waller MoffaUj M.D., testified that oa the 17tb October, 1874, 
he was called to the house of the assured and found bira in bed, 
sofferiog from 4Mirium tr^$men$. Dub6 had been vomiting blood and 
discharging blood from his bowels; told witness he was a very 
heavy drinker; witness attended him every day until 2Snd October. 
He called on witness in December or January following and wished 
to be examined for insurance ; witness told him if be wanted to get 
life insurance he had better not come there ; be subsequently applied 
again but witness refnsed. The post-mortem and witness* own 
attendance upon the deceased and the waxy appearance of his face 
satisfied witness that his intemperate habits had been of long standing. 
He told witness that he had been a hard drinker all his life. 

Frangoi9 Hubert Larue^ M^D,, testified that about December, 
1879, he examined Dub6 for the first time. He refused him. By 
the general ^ippearance of the man, witness saw that he was suffering 
from fatty degeneration of the organs, that ia, the heart, liver, and. 
more particularly, tpe kidneys. Witness examined him a second 
time the 8(h December, 1874, and, though he filled up the certificate, 
he wrote a private letter the same day to the head-office in Montreal, 
desiring them to consider the certificate as invalid, for the leasons 
already stated. 

Laurent CateUitr^ M.D., attended Dub6 in the Marine Hospital, 
at Qoebec, in December, 1669, for a broken leg and delirium iremet^ ; 
he remained three months in the hospital. He was brought there 
again on the 7th Jane, 1875, lie bad inflammation of the Inngs and 
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ddnimn iremems and died there on the 17th of that months The New York 
post-mortem disclosed two lobes of the right long inflamed, also one * ^ 
lohe of I he left lung with congestion of the upper 'part ; hypertrophy 
and fatty degeneration of the heart ; the liver also showing strong 
hypertrophy and weighing about six pounds, and there was an 
efiiisioa of serum in the cranium ; altogether afibrding strong 
eTidence of chronic alcoholism. 

Edmand Oouvreau^ M.D., saw Dnb6 for the first time on the 1st 
December, 1874; he looked strong and vigorous but his sallow 
complexion announced the chronic drunkard ; witness asked him if 
be took alcoholic liquors i he answered ^< no.'' That, however, did 
not prevent witness fiom believing him to be a drunkard. In the 
course of the summer of 1875, witness met Dob6 in the street ; he 
then had deUrium tremens. 

Edwin Turcot^ M.D., was called in, about the month of February, 
187S, to attend Dub6 ; found him in bed, with symptoms of a 
threatening attack o{ deUrium tremens ; his appearance indicated that 
be had been in the habit of drinking to excess ; attended him for 
about a week. 

Alexander Rowand^ M.D., examined Dub6 about November, 
1874, found he had enlargement of the heart and of the liver, with a 
qtiick pulse ; also, the sallow complexion which usually accompanies 
a diseased liver. Witness saw him a second time, in Jun6, 1875, in 
the ddkium tremens room (a padded apartment) in the Marine 
Hospital ; he had deHfium tremens and was very ill ; he had jaundice 
also; witness attended him every day ; from the beginning he had a 
very bad form of delirium tremens attended with inflammatory fever. 
Congestion of the lungs followed, consequent on the diseased state of 
the heart and liver and the exhausted condition of the nervous 
system, and that killed him ; he would have died in all probability 
without the congestion of the lungs Witness judged by hift 
complexion that bis Conditioti had been produced by his intempisrate 
habits ; he had organic disease which had been gradually brought 
on by excess in the use of stimulants ; and witness had bo hesitation 
in saying that the organic disease had commenced some years back. 

William Venner^ Broker, knew Dub6 for more than thirty years ; 
knew he had had the venereal disease ; he had round the neck and 
on his face syphilitic sores which witness noticed three or four years 
back. Witness said to him on one occasion : — ** How is it you are 
^' 80 bad and sore about the neck ? I am afraid you've been too free 
* with the women." He said :— " Yes, I have been badly caught." 
*^Je vais mourrir de la maladie que j'al 1&; c'est les femmea qui 
** m'ont tu6." He lived two. three, or four years aftet that. 



Parent. 



166 SUPERIOR COURT. 

New York The defendant, upon being called up as a witness by (he 

plaintiffs, stated that he had not paid a cent to Dab6 for the policy ; 
but on reflexion, added that being informed that Dub6 demanded 
twenty dollars, he gave that amount ; ho had paid two premiums. 
Had made a bargain with the agent to get the second policy also for 
twenty dollars, which he paid, but whether to Dobe himself or not 
he did not recollect. 

That in 1874 and for three or four years before his death, Dub6 
lived in Sault-au-Matelot street ; and witness resided at the same 
time in the same bouse as Dub6 ; that is, the lodgings were separate ; 
witness had never lived there with his family ; Dub6 resided above ; 
witness' cooper's workshop was below^ on the ground floor. 

Jacques Blais^ a cousin oi the late Dub^, was intimately 
acquainted with him ; he began to drink when he was nineteen or 
twenty years of age and for the last three or four years drank to 
excess; everybody in Peter Street saw it. 

Many other witnesses, police officers and others, testified to the 
same effect ; among them, WilUam Brown^ Sergeant of Police and 
Clerk, who produced the Police Journal of this City, which contained 
the following entries in relation to Dub§ : 

^^ 6th November, 1862. — Arrested for creating a disturbance in 
Cul-de-Sac Street. 

*^ Srd October, 1865. — Arrested and fined two dollars and costs, 
for being drunk and assaulting and resisting Sergeant O'Neill in the 
execution of his duty. 

*** 26th March, 1867. — Arrested for being drunk and swearing in 
Ghirden Street and fined two dollars and costs. 

^^ SOth March, 1867. — Arrested for being drunk and for swearing 
and collecting a crowd in Finlay Market, and fined four dollars. 

<^ SOth April, 1869.— Arrested for being drunk and impeding 
passengers in Cul-de-Sac Street. 

*' SOth November, 1869. — Arrested for being drunk in Champlain 
Market and fined one dollar and costs. 

** Srd December, 1869. — Arrested on a bench warrant for being 
drunk and impeding passengers, and fined one dollar and costs. 

^* 6th October, 1874.— Arrested for beingdrunk, lying in Sault-an- 
Matelot Street, and fined one dollar and costs. 

*^ His name was also entered under the head of ** Protection for 
the Night" on 1st November, 1866, and 11th September and 9th 
December, 1869." 
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The defendant called as witnesses on his behalf three physicians nrw York 
of the City of Qaebec. One had examined Dabg, who was a perfect 
stranger to him, on the Srd Jane and 20th December, 1874, and had 
given a good report of him on both occasions ; noticed nothing about 
him that coald lead witness to suspect that he was a man addicted 
to the ase of liquor^ noticed no marlcs that would lead witness to 
believe that he had had venereal disease; examined him very 
carefully ; gave him a first-class report, believing him to be a first- 
class risk for a Life Insurance Company. Witness' belief and 
certificate were based upon the supposed truthfulness of the answers 
given by Dub6 in the printed forms of application and also upon 
witness' personal examination of him ; witness did not mean to say 
that he may not have had in previous years delirium tremens^ or 
heart, or liver complaints, and witness would never recommend for 
insurance a man that he had known to have had delirium tremens. 

Another physician deposed that about October, 1874, he had 
examined Dnb6 and given him a favorable report, after a careful 
examination ; had noticed no marks that would lead witness to 
believe that he had had venereal disease, and at the time it did not 
strike him that the man was an habitual drunkard ; witness had 
assamed the truth of the answer given in tbe application; did not 
know that Dub6 had had delirium tremens ; the man who has had it 
once is exposed to have it again; and witness would not knowingly 
recommend such a person lor insurance ; it was perfectly possible 
for Dab6 to have been a hard drinker, and yet to have passed 
witness' examination on that occasion. 

A third physician had examined Dub£ abont six months before 
his death ; had come to the conclusion, after a careful examination, 
that he was a first-class risk for an insurance company and a very 
healthy man ; had witness known that he had had delirium tremens^ 
witness would certainly not have passed him 

Mr. Holt^ Q.C, having been heard on the part of the plaintiffs, 
and Mr. AUeyn^ Q.C.^ on the piirt of the defendant, and the Court 
having deliberated, judgment was rendered as follows : 

^* La Cour, ayant examin6 la procedure et la preuve de record, 
et entendu les parties par leurs avocats respectifs, au m^rite ; 

^* Consid6rant que la Compagnie n'a souscrit les deux polices 
d'assnrance sur la vie de Matbias Oub6, mentionn6es dans sa de- 
claration, I'une en date du vingt-deuxidme jour de Juin mil buit 
cent soixante-quatorze pour huit mille piastres, et I'autre en date du 
trente et uo D6cembre, m6me ann6e, pour cinq mille piastres, que 
BQr les fausses representations et les reticences frauduleuses du dit 
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New York Mathias Dab6, daiis la proposUioQ oa demande d'assarance sur sa 
vie par lui faite k la dite demanderesse ; 

^* CoDsid^rant qu'aux termes des dites deax polices les iepr6- 
sentalioDB conteaaes daas la dite demande oa propositioa soat des 
garanties expresses qu'6tant affirmatives, devaient 6tre vraies ; qne 
plasieurs d'entre elles ^taient fa asses k la conoaissance de Passar§, 
et gtaieat par I2t m6me ane caase de nallitd da oontrati qai, 6laat doe 
k la fraade de I'assor^, peat 6tre iavoqa^e par i'assarear sans retour 
de prime ; 

'^ Consideraat qae la cession faite aa d6fendear des dites deax 
polices ne lai a pas coQf(§r6 pi as de droit contre la demanderesse 
qae n'en avait le dit Mathias Dab6y le c6dant ; 

* Consid6raat de plas qae le defendear connaissait le dit 
' Matbia9 Dab6 et ses habitades, et qa'ils r^sidaient m6me tons denx 
depuis plas de deax ans avant la date des dites polices dans la 
m6me maison, qaoiqae dans des logements separds ; qae la consi- 
(Idration qaMl a donn6 aa dit Mathias Dab6 poar le transport des 
dites deax polices 6tait nominale ; 

^* Con^id^rant qae le dit Mathias Dab6 n'avait fait qae pr6ter 
son nom poar I'obtention des dites polices et leur n^otiatioa» et 
qa'aassitdt aprds lear Emanation elles ont, 6t6 c6d6es au dit defen- 
dear, et qa'elles sont entre ses maln^ des polices d'aventare et de 
jea, les dites deax polices d'assarance et I'obligatioa par la demao-^ 
deresse qa'elles contienn^nt sont annal6es et mises a n^ant, ^t le dit 
d6fendear est condamn6 k remettre les dites polices a la demandeo 
resse, et a lai payer les frais et d^pens de cette instance." 

Policies annalled. 



IN THE SUPERIOR COURT, QUEBEC. 

THB 7th OCTOBER^ 1876* 

Nb. 345. 

Coram Stuart, J. 

IHB NEW YORK LIFE INSURANCE COMPANY, 

Plaintiffs ; 
T. 

ATM£ TALBOT, 

Defendtnt. . 

This case was institated apon the same grounds as that of the 
Ni Y. Li/e Ina. Co. v. Purtnt^ and the evidence was of the same 
character. 
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JuDOMSirr. — ^** The Court, having seen and examined ihe New York 

' ** Life Ins. Co. 



proceedings and evidence of record, and heard the parties plaintiffs 
by connsel finally upon the merits, the defendant making default at 
the hearings : 

'^ Considering that the statements and representations of the late 
Mathias Dab6, contained in his written application to the plaintiffs 
for an insurance on his life, were warranted by him to be true, upon 
the faith of which statements and representations the policy described 
in the declaration in this cause, dated the 22nd January, 1875, for 
|4,00O.OO, oo the life of the said Mathias Dub6, issued, are iu 
essential particulars false and fraudulent, and, more particularly, in 
representing the habits of the said Mathias Dub6 as sober and 
temperate ; • 

'^ Considering, moreover, that it is an express condition of the said 
policy that if the death of the said Mathias Dub6 should be caused 
by the use of intoxicating drink or opium, the said policy would be 
dqU and void, and that, in fact, long before and at the time that the 
said Mathias Dub6 made the statement and representation to the said 
plaintiffs for the purpose of effecting a policy on his life, that his 
habits were sober and temperate, he was an habitual and confirmed 
drunkard, and that his death was caused by the use of intoxicating 
driDk ; 

** Considering that the assignment of the said policy by the said 
Mathias Dub6 to the defendant, who bad not any interest in the life 
of tbe said Mathias Dub6 as a creditor, or otherwise, was made for a 
purely nominal consideration of twenty-five dollars, and that by 
means of the breach of the warranty of the said policy, the same 
is absolutely null and void in his hands as it would be in the hands 
of the heirs of the said Mathias Dub6. 

'* This Court doth declare the said policy null and void, and doth 
condemn the defendant to surrender and deliver up the same to be 
cancelled, with costs of suit in favor of the plaintiffs/' 

Policy cancelled. 
ilTf. HM, Q. a, for Plaintifis. 

Mr. F. X Lemieuxj for Defendant. 
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COTJR DB CIRCUIT. 
SWEETSBURG, OGTOBRE, 1876. 
Coram Gabon, J. 

MOSES O. HART, 

Reqaerant ; 
et 

LA CORPORATION DU COMTfi DB MISSISQUOI, 

Intimee. 

JugI: : — Qae lea Gonaeils de Cotnte out, de mdme qae les CoQseils Looaaz, le poufoir 
de passer des reglemeota probibaDt la veote des liqaeura eoivraotei. 

Les dijc premieres sectians de la 27 et 28 Viot., cap. 18 (Acte de Tern- 
peranoe de 1864) n'oDt pas etc abrogeea par Fart. 1086 da Code Maoicipal. 

Lee Legislatures ProTineiales u'ont pas le pouvoir de legislater ear les 
questions concernaDt le ootnmeroe et Tiadastrie, si oe o'est pour se former 
one soaroe de rerenu pour les fius proTinciales. 

Per curiam : — Le 23 Mars 1876, le Conseil Manicipal da Comt^ 
de Missisquoi passa un rgglement prohibant la vente de liqaenrs 
enivrantes dans les li mites da dit Gomtg, sous l'aatorit6 de Pacte 27 
et 28 Vicloria, cap. 18, autrement conna comme '^ PActe de Tern- 
pgrance de 1864.'' 

Le reqa6rant Moses 0. Hart demande la nullit6 de ce r6glement, 
parce qae les dix premieres sections de Pacte sascitS sont abrog^es 
par Particle 1086 du Code Manicipal, et parce que le Conseil Mani- 
cipal s'^tait arrog6 des droits et une jarisdiction apparteoant anx 
conseils des manicipalitgs locales scales. 

II est admis par les parties qae le r6glement en question a 
d'abord 6t6 soumis k Papprobation des 6Iectears du Comtg, puis 
approuve par une majority de 720 des dits Slecteurs, et qae toutes 
les formalit6s requises par PActe de Temp6rance de 1864 ont 6ii 
observges. 

Les dix premieres sections de cet acte donnent aux conseils 
locaax comme aux conseils de comt6 le droit de pirohiber la vente 
des liqueurs enivrantes, et indiquent la mani^re de passer des r6gle- 
ments sur ce sujet. 

L'article 1086 du Code Manicipal est dans les termes suivants : 

" Le chapitre 18 des Statuts de la ci-devant Province da Canada, 
27 et 28 Victoria, etc., etc., et toutes autres lois de la Province 
en force au temps de la mise en op6ration de ce Code sont abroges 
dans tous les cas 1 ^ oil il contient une disposition qui a express^- 
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ment oo implicifement cet effet ; oil elles sont contraires ou incom- Hy^ 
patibles avec qnelques diepositions qu*il contient ; et oil il contient ^.^J^'J 
one disposition expresse sur le sujet particulier de telle loi,'* etc. MUtuquoi. 

Snivant les termes de cet article, la Legislature n'avalt I'inten- 
tion d'abroger les deax premieres sections de I'Acte de Temperance 
de 1864 que pour trois cas. 

Pear qu'il y anrait eu abrogation dans le premier cas, il fandrait 
trouyer dans ie Code Mnnicipal un dispositif ayant cet effet, soit 
expressement, soit tacitement, et il ne s'y en trouve pas. II est vrai 
que Particle 561 perraet aux conseils locaax de prohiber la vente 
des liqaeurs enivrantes, et de passer des r^glements k ce snjet ; 
roais s'ensuit-il de Ja quUI ait, soit expressSment, soit tacitement 
eolevd les mdmes pouvoirs aux conseils de comte ? Evidemment 
non. Parce que la Legislature de cette Province a donn^ aux 
conseils locaux le pouvoir de passer des rSglements de cette nature, 
on De pent certainement en venir k la conclusion qu'elle a^ par ce 
fait seul, enleve aux conseils de comt6 un droit qui lui a 616 coni6ri§ 
par les termes les plus ppsitifs possibles d'un Statut ant6rieur. De 
plas, qaand un Statut accorde certains pouvoirs k un individu ou a 
une corporation, ces pouvoirs ne peuvent itre enlev6s que par un 
Statut formel et explicite. 

Pour faire voir que Particle 1086 du Code Municipal pourrait 
s'appliquer au second cas, il faudrait d^montrer que les dix 
premieres sections en question sont incompatibles ou en disaccord 
avec les dispositions du Code, et c'est en vain que I'on voudrait en 
venir a cette conclusion. II est vrai, comme je Pai d6j& dit, qu'elles 
donnent aux conseils locaux le pouvoir de prohiber la vente de« 
liqaenrs enivrantes ; mais ce m6me pouvoir accords aux conseils de 
comt6 par I'Acte de Temperance de 1864 n'est pas en contradiction 
avec celui donn^ aux conseils locaux. II n'y a pas non plus in- 
compatibility k ce que les deux conseils aient le mdme pouvoir. 

Quant au troisi^me cas. Le Code Municipal ne contient 
ancnne clause abrogeant les dix premieres sections en question. 
An contraire, si I'on r6f6re k Particle 449, on y trouve que les conseils 
mnnicipanx peuvent de plus exercer lea pouvoirs k eux conf6r6s par 
d'antres lois, pourvu que ces pouvoirs solent d'accord avec les 
dispositions de ce Code. 

Ce dernier igrticle fait disparattre tons les doutes que Pon 
pcmnait entretenir a ce eujet, et d6montre clairement que la L^gis- 
latnie ne pouvait avoir Pintention, lore de la passation du Code 
.1, de priver les conseils de comt6 des pouvoirs k eux 
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^cojpor^on 1864. II cst vrai que I'article 672 de ce Code abroge tous les rfegle- 
Miwisqaoi. glemcnts ayant rapport a la vente des liqaears enivraates, ea force 
an temps de sa mise en operation, excepts toutefois ceux qui 
pourraient 6tre fails en vertu des dispositions des articles 561 el 568; 
raais cela ne poavait a'appliqner qu'aux r^gleoients en force ant6- 
rieurement k ce Code. En outre on ne troave pas ici ce dispositif 
expres, sans lequel ies conseils de comt6 ne peuvent pas 6tre priv6s 
des pouvoirs qui leur ont 6t6 accord6s par i'Acte de Temperance 
de 1864. 

Pour se mieux convaincre de cette intention de la Legislature, 
il suffit de lire la 12e s. s. de la 197e s. de Pacte des licences de 
Qu6bec. II y est express6ment formule que I'acte 27 et 28 Vict., 
cap. 18, est rappel6, moins les dix premieres sections. La 201e 
section du mdrae acte declare que '^ nul acte pass^ durant la pr^sente 
session ne pr^vaudra centre ni n'affectera les dispositions du present 
acte, et toutes les dispositions de I'acte de la dite session, intitule : 
' Code Municipal de la Province de Qu6bec,' " et tout le ononde sait 
que le Code a 6t6 sanctionnfi durant la m6me session. De ce qui 
pr§c^de, on doit conclure naturellement que les dix premieres 
sections de I'Acte de Temperance de 1864 n'ont pas et6 abrogees par 
le Code Municipal. 

L'intim6e va cependanl plus loin, et maintient que la Legislature 
Locale ne pouvait passer aucune loi qui pouvait affecter les dix 
premidres sections de PActe de Temp6rance de 1864| en autant 
qa'elles concernent le mode de rSgler la vente des boissons enivrantes, 
et que le Parlement F6d6ral seul pouvait Iggislater sur cette matiere. 

Pour decider cette question, il faut d'abord determiner I'etendue 
des pouvoirs respectifs du Parlement du Canada et des Legislatures 
Locales. Par les 2e et Se s. s. de la 91e s. de I'Acte de l'Am6- 
rique Britannique du Nord, 1867, les reglements concernanl 
Pindustrie et le commerce et la formation du revenu par le systeroe 
de taxe, sont sons le oontrdle exclusif du Parlement da Canada. 
Ce pouvoir est general et sans restriction, et doit necessairement 
comprendre ^aussi bien le commerce et Pindnstrie interieurs de 
chaque Province que ceux de la Puissance. 

Rien ne justifie, suivant moi, Pautorite qu'une Legislature 
Provinciale s'arrogerait en legislatant sur le commerce int6rieur. 
Les Legislatures Locales n'ont pas d'autres pouvoirs que ceux qui lui 
sont confSres par cet acte. EUes peuvent k la verite faire des lois 
relatives k Poctroi des licences pour magasins, tavernes, etc., mais 
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sealement Idans le but de se former un revenu pour faire face aux iiart 
d^penses de la Province. — (Voir 8.s. 9 s. 92.) Elles ont anssi le corporation 
poavoir de i^gislater sar le maintien da bon ordre dans les endroits M»8i«quoi 
ou se vendent les liquears eaivrantesy poarvu tbulefois que ces lois 
D'affectent ni Piadustrie, ni le commerce. 

La permission, comme la defense de vendre des liqueurs 
eoivrantes, affectent 6videmment lUndustrie et le commerce, et 
forment en consequence partie des lois qui rdglent Piraportation et 
Pexcise. Les Legislatures Locales, en prohibant ou limitant la 
vente des liqueurs enivrantes, affectent Pindustrie et le commerce, 
paisqu'elles restreignent et paralysent les droits du Parlement 
F^d6ral sur Pimposition des droits sur Pimportation. II me parait 
Evident que, comme les pouvoirs accord6s aux couseils de comt6 par 
les dix premieres sections de PActe de Temperance de 1864 de 
prohiber la vente desboissons enivrantes, concernent Pindustrie et 
le commerce, elles ne peuvent 6tre ni modifi6es ni abrog^es par la 
Legislature de la Province de QuSbec. L'Honble. Juge Ritchie, 
maintenant k la Cour Sopr6me, a rendu une decision dans le Hi6me 
sens an Nduveau-Brunswick en 1876. L^Honble. Juge Bouroboib 
a aussi decide, a Lacbute ^e 15 Septembre 1876, que les conseils de 
comte possddent encore le droit de prohiber la vente des liqueurs 
enivrantes. 

Requite renvoy6e. 

A. E. Mitchell^ Proc. du Requerant. 

Buchanan 4* Baker^ Proc. de Plntimee. 
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THE HONORABLE LOUIS PANBT, 
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1. A propre ameubli of the wife may, during the communitj, be effectually 
hypothecated by the husband— and the wife, even if she hare the clause de reprises 
io ber favour, and although she may renounce the oommunity, cannot defeat such 
mortgage. 
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Hameiito/. 2. A married woman eao legally reDOuoce, in favor jof a creditor of her 

P^ei husband) her hypothecary rights on the property of her husband and of the 
community ; and this notwithstanding the proTision of the Registry Ordinance, 
declaring that <*no married woman shall become security, or incur any liability, other 
*^ than as commune en Mens with her husband, for debts or obligations entered into by 
" her husband before their marriage, or which may be entered into by her husband 
'' during their marriage." 

3. The question — whether, notwithstanding the Registry Ordinance, a married 
woman could legally become jointly bound with her husband for the debt of a third 
person— considered, and observations in the three Courts respecting the case of 
Jodoin V. Dufresne, 3 L. C. B., p. 189. 

4. Where, in consequence of a deed improbated baring been drawn up, and the 
different parts of it put together, in an unusual and slovenly way, there is room 
for doubt as to the genuineness of a part of it, an expertise may be ordered as to th« 
genuineness of that part of the deed to which such doubt relates. 

In this case the plaiatiff proceeded by improbation against a 
notarial obligation bearing date the 26th January, 1855, executed 
before Petitclerc and Confrere, pablic notaries, by which one Joseph 
Falardeau, junior, acknowledged to owe, and promised to pay to 
the defendants (Hamel d al.^) £939 1 9 ; and mortgaged certain real 
estate in their favor for the payment of that sum*. By the same deed 
Hermine Laveaa, wife of the said Joseph Falardean, junior, 
renounced in favor of the defendants all her rights upon the property 
so hypothecated by her husband ; and Joseph Falardeau, senior, and 
Josephte Savard, his wife, (described in the obligation as Isabella 
Savard,) the father and mother of Joseph Falardeau, junior, (the 
debtor mentioned in the said obligation) also became parties thereto, 
as sureties jointly and severally of the said debtor ; and, as further 
security, hypothecated in lavor of the defendants certain real estate 
which Marie Anne Poitras, the mother of the said Josephte Savard, 
had given to her and her intended husband, the said Joseph 
Falardeau, senior, by a deed ol donation shortly before their 
marriage. 

The marriage contract between the said Joseph Falardeau, snr. 
and the said Josephte Savard, contains a clause d^ameublissemerU in 
the usual terms, and also a clause de reprises in favor of the future 
wife. 

The obligation improbated, in addition to the suretyship^ 
contained a renunciation on the part of Madame Falardeau the elder 
in the following words : ^^ La dite Dame Falardeau consentant it 
<* renoncer k I'exercice d'aucuDs droits soit r6els de propri6t£, soit 
" bypothficaires, et tons autres qu'elle aurait droit d'exercer sur les 
*^ biens du dit Joseph Falardeau, son mari, sur lesquels elle donne et 
i* accorde prioritd^ et rang ant^rienr h elle, aux dits A. Hamel et 
'* frferes." 
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The plaintiff (Panet) had become the owner of the real estate Hameuta/. 
90 hypothecated in favoar of the defendants Hamel et al^ by the said p^net. 
Joseph Falardeau, senior, and Josephte Savard his wife; and 
the object of the improbation was to have the said obligation of the 
86tb January, 1855, declared false and a forgery, in so far as regards 
the sureties, on the ground that they had never become parties to the 
said deed of obligation, and also in consequence of certain alleged 
informalities and nullities in the deed. 

The action of the plaintiff also sought to have the hypothec so 
created on the property in question declared null and inoperative, on 
the groand that Falardeau could not hypothecate a propre belonging 
to his wife, and that his wife Josephte Savard could not legally 
bind herself either by the cauiiannemeni or the renunciatory covenant 
contained in the said deed of obligation. 

The action thus instituted presented three questions : the first a 
question of fact as to the genuineness of the obligation iinprobated. 

The second — a Question of law — as to the power of Falardeau, 
senior, under the said clause JPameublisaement and notwithstanding 
the said clause de reprises to hypothecate a propre belonging to his 
wife. 

The third — also a question of law — as to the effect of the 
rennnciatory clause by Madame Falardeau the mother. 

A report of the views of all the Judges, or eyen of those of the 
Lords of the Privy Council, as to the genuineness of the obligation 
improbated would occupy much more space than can be given to 
this case, and indeed would not tend to elucidate any legal questions 
or others of general interest ; therefore, as to the proceeding by 
improbation, it is deemed sufficient to mention that in consequence of 
the deed improbated having been drawn up, and the difierent parts of 
it put together, in an unusual and slovenly manner, and so as, at first 
sight, to cause doubt as to the genuineness of a part of it. Chief 
Jnstice M^ukdith ordered an expertise and that that course was not 
disapproved of either by the Court of Appeals or the Lords of the 
Privy Council. The experts named were 6. 0. Stuart, Esq., Q,C., 
C. 6. Holt, Esq,, Q.C , and W. D. Campbell, Esq,, N.P. They 
reported in favor of the obligation and their report appears to have 
had great weight in the determination of the cause. 

In order that the observations of the Judges upon the questions 
of law already ^stated may be understood it is necessary to give the 
clauses in the marriage contract, and in the deed of obligation, upon 
which the legal questions turned. 
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lumeittai. The claose cPameublissemeni in the marriage contract between 

Panel. Falardeau, senior, and Josepbte Savard, was as follows : 

^' Seront les faturs 6poux una et commans en tons lenrs biens, 
^' menbles et conquets immeables, et m6me dans lenrs propres 
'^ immenbles qu'ils ameublissent par ces presentes k VeSkX de les 
*' faire entrer en lenr future commanant6, d6rogeant pour cet objet 
^^ seulement a tons les coutumes et usages a ce contraire." 

The clause de reprise in the same contract was in the following 
words : — ^^ Arrivant la dissolution de la dite future communaat6, soit 
'^^ par mort on autrement, sera loisible k la dite future 6ponse et auz 
^< siens d'accepter icelle on y renoncer, et en cas de renonciation de 
" reprendre franchement et qnittemont tout ce qu'elle justifiera y 
^^ avoir apportd, soit par successions, donations, legs on autrement, 
^^ sans 6tre tenne des dettes et charges de la dite future communant6, 
^' au cas qu'elle s'y fut oblig6e, y ent parl^ ou y 6t6 condamn^e, elle 
^^ en sera garantie et indemnis^e par et snr les biens da dit futnr 
^' 6poux qui y sont de ce jour hypoth6qu§8." 

It was proved by the plaintiff that in the year 1857, Madame 
Falardeau (Josephte Savard) having obtained a judgment en 
siparalion de biensj renounced the community of property which had 
existed between her and her husband, and it was contended by the 
plaintiff that even if Mr. Falardeau did mortgage the propre ametMi 
of his wife, that the mortgage so created had ceased to have any 
effect in consequence of the clause of reprise d^appart in her marriage 
contract, and of her renunciation to the community as already 
mentioned. 

With reference to the power of the husband to hypothecate the 
propre ameiMi of his wife, and as to the renunciatory clause by the 
wife, Ch. Justice Measdith expressed himself as follows : 

Under the Custom of Paris, the husband was the head, 
seignior, of the community, and as such could sell, alienate and 
hypothecate, " pent vendre^ aU^ner ou hppotMquer " the con§0€is of the 
community at his will and pleasure and without the consent of his 
wife, ^^ d son plaisir et volonU et sans le consentement de sa dite 
femme?^ (Article 225 Custom of Paris), provided only there was 
no fraud. The effect of the dau»e d^ameublissemerU^ bringing the 
propres of the wife into the community, is to give the husband the 
same power over them which, under the express words of the 
Custom, he has over the conqu^ of the community. Thus PoChier 
speaking of the clause d^ameublissemmt and the propree aflMuNa, 
says : *< Cette clause les fait entrer en communaut£ de la m^me 
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maoiire que la contume y fait entier lea menblea dea oonjointa." HuMiftoi. 
Potbier, Conturoe d'Orl^ana, Int. aa titre 10, No. 60. p^mu 

The effect of the clanse <fe reprise is to give the wife the 
Qtmost secarity as between her and her husband, it being however 
well established that the clause de reprise must be read in 
connection with the clause d^ameublissement, and so as not to 
interfere with the powers given to the husband by the clause 
iFameuNtssemeni. These propositions in my opinion admit of no 
doubt under our law, but as they have been ably and strenuously 
contested, and as they are of great importance in this case, I shall 
proceed to examine the authortties relating to them. 

I begin with an author everywhere respefeted in proportion as 
he is known. 

Pothier, Communautg, No. 410, vol. S, p. 682 and 68S. 

*^ Lorsque le mari, pendant la oommunaut6, a ali6n6 les 
^< heritages que la femme y a apportfis, la femme qui exeree le droit 
'^de reprise de son apport, n'est pas fond6e k les revendiqner 
'< centre les aoqu6reurs ; la clause pour la reprise de Papport dolt 
'' se concilier avec la clause d'ameublissement. LMntention des 
'* parties dans la clause d'ameublissement 6tant principalement 
'' de donner an mari la faculty de disposer des heritages amenUis 
'^ par sa femme et de les convertir en argent, qaand il en aura 
** besoin, la clause de reprise de Papport, qui doit se concilier avec 
" elle, ne doit pas priver le mari de cette facult6. C'est ponrquoi 
^' lorsque le mari use du droit qu'il avait de vendre les hfivitages 
^* ameublis par sa femme, le droit de reprise de la femme doit en 
'< ce cas se convertir en droit de reprise de la somme que valaient 
'^ les dits heritages lors de Pali6nation que le mari en a faite.'* 

Pothier does not speak of the power* to hypothecate, bat here 
that power is necessarily included in the greater power to sell. 
Renusson, as will be shown hereafter, says expressly the husbmd 
has power to hypothecate the propres ameuUis of his wife. 

The authors of that very estimable work known as ^Le 
Nouveau D6nizart," (Nouv. Den., vol. 1, vbo Ameublissement, p. 
527, sec. VIlLt) state the old law on this subject with great 
clearness :— ^* Le mari a la faoalt6 de disposer des fends que sa 
femme amenblit aussi librement que de tout ftutre eflfet de la 
communaut6, et ils sont affisctds '6galement an paiement de ses 
dettes.'* 



Biaet 
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Hameutoi. The learned Cb. Justioe of the Superior Coort then cited and 

reviewed a number of French authorities on this 8ubjeot,(l) and 
concluded his observations, as to the hypothec by the husband of the 
ffropre ameiMij thus : 

So far as I know, the question has only been raised in this 
country in one reported case, and that is DatM v. Oagnon ; and it 
was there held by Mr. Justice Bkrthelot in a very elaborate 
judgment, and after a careful examination of the authorities ancient • 
and modern ^^ that upon the dissolution of the community, and in 
** virtue of a covenant of reprise tPapportf the wife is not entitled to 
*^ claim that which she has got from her father and mother by 
** inheritance or gift, except subject to the mortgage which the 
** husband may have Created thereon as the head of the community," 
14L. C.R., p. 110. 

As to the renunciation of her hypothec by Madame Falardean, 
the Ch« Justice of the ^perior Court said : 

I now pass to the contention of the plaintiff, that the suretyship 
of Madame Falardean with her husband for the debt due by her son 
is null as being opp9sed to the Registry ordinance, which declared 
that ^* no married woman shall become security or incur any liability 
^^ otherwise than as ** commune en biena^^ with her husband for debts 
** or obligations entered into by her husband before their marriage, 
^^ or which may be entered into by her husband during their marriage ; 
** and all suretyships by any married woman, in violation of this 
^ enactment, shall be absolutely null." 4 Vict,, c. SO, s. 96, C. S., 
L. C. chap. 87, sec. 66, p. S62. 

Under our common law, a wife, with the express authority of 
her husband, could beyond doubt, legally bind herself as surety 
either for a debt due by him or for a debt due by a third party. By 
the above provision of the Registry ordinance, it became impossible 
for a wife to bind herself either directly or indirectly as surety 
for any debt or obligation entered into by her husband 
before their marriage, or which may be entered into by her husband 
during their marriage; but I am not inclined to think that the 
provision of the Registry ordinance, which is an exceptional law, 



(1) 4 Zaeh., p. 120, No. 27 $ Daraoton, vol. 16, Na 172 ; Rolland de ViUsiqaes, 
Rep. da Notaire, at BenonsiatioD ft la Gommanaat^ No. 74 ; Dallos, Rep. de Jar., 
vol. 13| Na 2897 ; Reaaaeoa, Propree, eee. 8^ No. 39, p. 323; Boarjoo, vol. 1, p. 
623 } Troploog'e Gontrsi de Mar., vol. 1, p. 3» No. 3,001 ; Sirej 1867, 2Dd part, 
pp. 673, 674; Sirej 1869| pari 1, pp. 229, 230 ; David v. GagooD, 14 U G. Bep., 
p. 110. 
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oQght to be 80 extended as to deprive a married woman of her ^*^^^^ 
common law- right, in good faith, and with the express consent of pu«<* 
her husband, to become surety for a debt really dae by a third 
party. See as supporting this view Troplong, t^riv. & Hyp. vol, 
3, No. 788 bis, p. S40. Troplong cites an arret of the Court of 
Poitiers as establishing a contrary doctrine, and adds : ^ Mais oet 
arrftt a 6t6 cass6 dans i'int6r6t de la loi par arrftt de la Cour de 
Cassation It Feb. 1811." His own opinion is thus expressed : 
'^ Mais lorsque la femme contracte avec des tiers il est bien certain 
qu'elie pent renoncer en favour de ces tiers k son hypoth^que 
I6gaJe, et par cons6quent leur donner main lev6e de son inscription." 
See also an interesting article by Mr. Lacoste, S Rev. de Leg. 
1847-8, p. 128-9, ISO, ISI. 

The court of appeals, however, it seems, has held such a 
suretyship to be null — S, L. C. R., p. 189, Jodain 4* Dufresne. 

The question therefore can hardly be considered open for 
discussion before me,(2) and I am the less disposed to dwell upon 
it, as according to my view of this case, the judgment to be rendered 
in it cannot be affected by that question; for if, as I hold* the 
husband could effectually hypothecate the propre ameuiU of his 
wife, then for the purposes of the present ease, the validity of the 
cauUownement of the wife becomes unimportant, in as much as the 
hypothec upon the property, which the plaintiff prays to have 
removed, would still affect the property. 

Being then, as I am, of opinion, for the reasons already 
explained, that the plaintiff has failed to show that the obligation 
in favor of the defendants is a forgery or that the hypothec thereby 
created in their favor was o» is illegal or null, I necessarily arrive 
at the conclusion that the action of the plaintiff cannot be 
maintained, and that the proceeding by improbation must be 
dismissed. 

PROOKSDINOS Iir THK COURT OF QUBBN's BXNOH. 

A Majority of the judges in the Court of Queen's Bench, namely, 
the Chief Justice, Mr. Justice Mom and Mr. Justice Ramsat, were 
of opinion that the deed of obligation improbated, in so far as regards 
the canUioHMmenty was /aicz, and they in oonsequenoa did not 
express any opinion as to questions of law. 



(2) Vide iDfra Obsarraiions of Lords of the Privj Goonoil resptotmg Jodda 4 
DafrsiM. 
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Hameicrof. Two of the jodget who beard the case in appeal, Mr. Jastioe 

Sahbobn and Mr. Jastice McCoro, agreed with the Chief Justioe of 
the Saperior Court as to the genaineness of the obligation. 

As to the questions of the powers of the husband under the 
dauae dPamevbluaemenif and the effect of the rennnciating clause by 
Madame Falardean, the mothery Mr. Justice Sanborn observed : 

The very object of mobilization is to place the immoveables 
mobilized into the cammmnauUt and subject to the control of the 
husband as chef de la communauiS. As such he has a right to sell, 
alienate or hypothecate any real property belonging to the community 
without the consent of the wife, and without her being a party to the 
contract The marriage contrpict itself contemplates the possibility of 
his immoveables being charged for community debts when it it 
stipulated that, in case of dissolution, she, the wife, shall in such 
event be indeomified out of her husband's property, ^* qui y est de oe 
jour hypoth6qn6.'' She certainly could not have a mortgage upon 
her own property. As this case does not turn upon this part of the 
appellant's demand, I will content myself with remarking that I fally 
concur with the reasoning and opinion of Chief Justice Mkrbuith as 
regards the effect of this ameubliaaemfeiU. I consider the jurisprudence 
settled by our Courts in the sense in which he has declared it, and 
that this immoveable, praprt conquSt^ having been placed in the 
community of property of the conjoints, followed the lot of all snch 
community property, and that the husband had a right to hypothecate 
it, and that such hypothecation was not conditional, subject to lapse 
when the community was dissolved, so far as the rights of third 
parties are concerned, but was absolute and binding. The 
authorities cited by the Honorable Chief Justice Msrrdith are full, 
and to my mind conclusive, and his treatment of the question leaves 
nothing to be added to sustain the position taken by him. As to the 
contention that Madame Falardean, the mother, had no power to 
renounce her marital right by the mortgage in favor of respondent, 
I consider this question settled by Baudria v. McLean^ and it is of no 
consequence because it is merged in the question of ameubUssemeffU. 
If the immoveable became a part of the community property subject 
to the control of the husband, like all other community property, it 
was immaterial whether Madame Falardean, the mother, consented 
or became a party to the mortgage in favor of respondents, if it 
was executed by her husband. 

The observations of Mr. Justice McCord upon the same questions 
are as follows : 
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Two qnostions present themselves, oae as to the nallity of the Hamei <ta^ 

saietyship and hypothec, in so far as regards Mrs. Falardean, and * vw^. 

the other as to the extinction of the hypothec, in so far as it is granted ^ 
by her husband. 

With respect to the first of these questions the appellant contends 
that Mrs. Falardeao's participation in the suretyship and hypothec is 
a contravention of sec. 55 of chapter 37 of the Consolidated Statutes 
of Lower Canada, but in this I cannot agree with him. 

That section prohibits a married woman from incurring any 
liability for debts or obligations entered into by her husbandf but it 
does not prohibit her irom becoming liable for debts due by third 
parties. It is true that in many cases her becoming surety with her 
hasband, in favour of third parties, would indirectly be incurring a 
liability for, as well as with her husband, especially if he had an 
interest in, or derived a benefit from the transaction, and she did not, 
and her act wonid in such cases be null. This is a consideration 
which seems to have been urged by the respondents in the case of 
Main and Dufreme^ and which no doubt influenced the Court in the 
decision of that case. 

In the present instance, however, the wife was evidently making 
herself liable, not for her husband (even indirectly) but for her son, 
and the motive which induced both consorts to become sureties 
weighed as strongly with the one as with the other. She had a 
perfect right, with the consent of her husband, to become liable alone 
for her son's debts, and that right could not be impaired by the fact 
that her husband likewise became surety. If she had a right to bind 
herself, as in this case I think she had, she could aforiiori consent to 
the hypothec created by her husband, and also renounce any rights 
8he might have upon the property. But even if she had not the right 
to bind herself, I would still be of opinion with the majority of the 
jadges in the cases of Boudria ai^ McLean and DeLagotf^endiirBand 
TftJbasMlem*, that the consent to the hypothecation by her husband, 
and also her renunciation, will be valid, because these acts of hers 
do not come within the prohibition of^the statute. This seems to me 
clear, but even if it appeared doubtful, I should let the benefit of the 
doubt weigh against a statutory provision which is restrictive of the 
common law rights of married women. 

I am, therefore, against the appellant as regards the legality of 
Mrs. Falardeau's share in the deed in question, and have now to 
consider whether the hypothec created by Falardeau, senior, became 
extinguished in consequence of his wife's renunciation ol the 
community and her reprise of the immoveable hypothecated ; that is 
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Emmeittmi. to say, whether a basband^s right to hypothecate an immoveable 
Panet. broDght iDto the commnnity by a danse of mobilization, can only 
create a precarioas hypothec, snbject to extinction in the event of the 
wife's rennnciation. 

At first sight, using my own jadgment withom reoourae to the 
opinions of authors upon ^his subject, I must say that the point 
appeared to me scarcely susceptible of doubt. 

The right of the husband to hypothecate the immoveable brought 
into the community is uncontested and incontestable. Article ttb 
of the Custom of Paris is explicit and clear upon this point ; it is 
general in its terms and contains no exception or reservation 
applicable to a covenant for the taking back by the wife of 
immoveables brought by her into the community, though it is 
reasonable to suppose that if the husband's right was in any way 
restricted, the article world have mentioned the restrictions. 

' Both the right of the wife to bring the immoveable into the 
community, and that of the husband to hypothecate it, as a canquSi^ 
are consonant with the common law regime of community between 
coDsorts. 

The right of the wife to take back what she brought into the 
community is, on the contrary, a derogation from the principles on 
which the community is founded, and cannot be so favorably 
construed as to destroy the common law right of the husband over 
the property of the community. 

To say that the husband's right to hypothecate the immoveable 
is secondary to the wife's right of taking it back is to say that the 
derogatory option will receive more favour than the fundamental 

right. 

Moreover, to say that the husband has a right to hypothecate^ 
but that the hypothec is defeasible by the wife's right to take back^ ia 
a contradiction in terms, for a right to grant a defeasible or resolatory 
hypothec is no right at all. A hypothec is but a security, and an 
insecure security is not a hypothec, but a contradiction, as I eaid 
before, an absurdity. 

The learned judge then reviewed the authorities already referred 
to, and several others,(l) and concluded by saying that he agreed 
with Mr. Justice Sanborn in thinking that the judgment appealed 
from should be confirmed, and the appeal dismissed with costs. 



(1) Bodi^re A Pont, Gontrai de Mar,, Ed. ot 1847, vol. 2, p. 197, No. 272. 
Aubrj & Raoy vol. 6, sec 624, p.476, also seo. 633, p. 6i4. 
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PBOCBMDUrOS m THB PRIVT COUNCIL. HameUiot 



The case was beard in the Privy Council before Lord Sblbornb, 
Sir Babbbs Pbacx>ck, Sir Robbrt Colx^ibr, and Sir Jambs Hanbbb, 
and after an argatnent that lasted the greater part of foar days, their 
Lordships came to the conclusion that the charge^ of fabrication and 
forgery against the obligation improbated were anfonnded, and that 
the objections as to the form conld not be maintained. 

As to the questions of law the observations of their Lordships 
are as follows : 

Their Lordships are thus brought to the only remaining point : 
was or was not this instrument, which must now be taken as well 
executed, authentic and probative, — sufficient in law to bind the 
title which the respondent claims through the donation of the mother ? 
Their Lordships think that, having regard to the terms of the law 
and the decisions upon it, they ought to hold that it was sufficient 
for that purpose. The matter stands thus. In 1808 Joseph 
Falardeati, the lather, married his wife, and two instruments were 
then contemporaneously executed. By one of them, the immoveable 
property in question, with other things^ was conveyed by way of 
donation by the wife's mother to the future husband and wife, that 
is, to Falardeau, and Josephte Savard. By the other, which was a 
marriage contract, Falardeau and his wife agreed inter ae that they 
would live in community ; that all immoveable as well as other 
property belonging to either of them at the date of the marriage 
should be brought into community ; that it should, for the purposes 
of the community, be deemed moveable ; and then there was a 
clause^ called the clause of reprise, at the end, to the effect that when 
the community was dissolved by death or otherwise, the wife might, 
at her option, reclaim or resume all property brought in on her part 
clear and free from the debts and charges of the community ; but 
with this qualification, that in any case in which she had bound 
herself, or poritf, (which their Lordships understand to mean assented 
in any manner verbally or personally to a particular debt or charge), 
or bad a judgment pronounced by some competent Court against her ; 
10 those cases she was to rely upon and to have the benefit of the 
liability of her husband's estate, to supply what evidently that clause 
supposed she would lose ; and should have, as from the date of the 
marriage, a hypothec upon her husband's estate for the fulfilment of 
that contingent obligation. The community still subsisted as to this 
imiuoyeable property when the deed now in question was passed in 
1855, Three years afterwards, the wife elected to dissolve the 
eomcimaity, and to take the benefit of this clause of reprise. The 
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HtLtatittai, qaestion is whether, having previoasly assented to this notarial act 
Panel. passcd in favour of the appellants, she is or is not bound by the 
hypothec contained in that act. By the law of Lower Canada (it is 
not necessary to refer to the text), it is provided that a married 
woman shall not become surety for the debts of her husband ; and 
it has been decided upon that law, in the case of Jodoin v. Dufretne^ 
that all engagements, though with third parties and not creditors 
immediately of the husband, which the wife enters into concurrently 
with the husband, are to be treated constructively as his liabilities; 
that is to say, that the contract, whether it be of suretyship for 
somebody else or of any other kind, is to be treated as primarily his 
contract, and the wife as brought in by him to secure the liability 
which he is going to contract. Their Lordships wish it to b& 
distinctly understood that they express no opinion upon the question, 
whether that case of Jodoin v. Dufiresne was well decided or not. It 
is not in their opinion now necessary to say a word which will 
detract from its authority, whatever that may be ; but they also 
desire to say nothing which can be deemed to add to its authority. 
Bat, taking this to be good law, still the question remains, what the 
effect of that doctrine is upon this particular transaction i Now this 
transaction consists, as far as the appellants and the debtor are^ 
concerned, really of three parts. In the first part it is expressed that 
they pledge themselves as sureties for the payment of the son^s debt. 
The law, as interpreted in that case, clearly and beyond controversy 
renders that null and ineffectual as far as the mother is concerned, 
but leaves it perfectly effectual and valid as far as the father is 
concerned. Next they purport, as such sureties, to hypothecate the 
immoveable property in question which was then in the commanity 
as moveable. The law again, their Lordships assume, would strike 
at that which they purport to do as sureties by way of hypothecation, 
so far as the wife is concerned, and would leave that part of the deed 
as only the husband's deed ; but it would be, as far as his power 
over this property in community extended, a perfectly good deed, 
and valid and effectual, subject to what might follow from the clause 
of reprise in the marriage contract, There is a third part of the 
deed, which is not connected in like manner with the first or with 
the obligation of suretyship so far as the wife is concerned. On the 
contrary, it is expressed in words which show that the framers of it 
were well aware that it was necessary to deal there with a distinct 
matter, which might or might not be effectual, apart from the 
preceding context In that portion of the deed the wife expresses 
her consent to the hypothecation of the immoveable property in 
question by her husband in favour of the creditors, and renounces io 
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their favor all claims, whether by way of properly or of hypotheci Bum^^ai. 

which she might otherwise have been competent to make to their ^^t 

prejudice. Does that consept and that renunciation fail, becaase she 

could not make herself a surety, and because she could not 

hypothecate in the character of surety? Theijr Lordships see no 

reason for holding Xhhl it does fail. In that opinion they are 

fortified, as appears to them, both by reason and by authority. By 

reason, because the wife could only claim to disturb the husband's 

hypothecation by virtue of the clause of reprise on which she acted 

two or three years afterwards, in the marriage contract. But that 

clause ol repriee^ if you look to 4s terms, does not enable her to 

resume or reclaim anything as against a creditor in whose favour 

she has consented to the act of her husband during the community ; 

and their Locdships think there is no reason or authority for holding 

that the law, which was passed long after that contract, to prevent 

married women making themselves sureties for their husbands, could 

enlarge the effect of the clause of reprise or make it operative in tto 

wife's favor as against the husband's power over the community, in 

a case in which, according to the qualification expressed in its terms, 

it would not be so operative. It has been expressly so decided in 

Lower Canada in the case, in the 14th oi the Lower Canada Reports, 

oi David v. Ofignon; and although that appears ^o be the decision of 

a single judge, their Lordships see no reason to doubt that it was 

well decided, and they have no reason to suppose that it has ever 

since been called in question. The other authorities also go to the 

effect, that, although there may be in a deed an ineffectual attempt 

to bind a married woman by words of obligation, yet a renuneiation 

of this kind in the same deed is perfectly good. Two decisions of 

the Courts of Lower Canada,— no doubt by a majority of judges in 

eaoh case, and I think one Judge changed his mind, — Chief Justice 

DuYAL, — are referred to in the Record ; both of which determined 

that the renuneiation and the consent of the wife to her husband's 

act, as against such rights as she might have under a marriage 

contract, whether of hypothec or of reprise^ may be good, although 

she could not bind herself by a direct contract, which she had 

attempted to do in the same deed. Their Lordships see no reason 

to differ from those decisions. It therefore is unnecessary to go into 

the farther consideration of the question, whether a clause of reprise 

may or may not be so conceived as to destroy the husband's power 

over mobilized immoveables of the wife durante eammumtate. 

Pothier evidently thought the better opinion was that no clause of 

fepriw would do so, for that the effect of mobilization and the effect 

of community taken together required, that while the community 
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BMoniuai. subsisted the hasband should be able to deal with the immoveables 

&IUl 

Pu«t* as moveables ; but at the same time, recognizing some difference of 
opinion among jurists on the subjecti he suggested that clanses 
should be worded so as to remove that doubt ; and this clause in fact 
has been so worded. The other authority, Renusson, relied upon by 
the respondent, most distinctly recognizes the general power of the 
husband, during the community, not only to sell, but to hypothecate 
the wife's immoveables under such circumstances ; and all that can 
be said to the contrary, us far as he is concerned, is that he saves 
and does not determine the question, what the effect of a clause of 
reprise might be, supposing it were expressed in terms which clearly 
were intended to give the wite a right paramount to any hypothe- 
cation or alienation by her husband. The authorities, as far as they 
go, upon this subject, appear to their Lordships to be entirely one 
way, and that is against the respondent. 

On the whole case, they are of opinion that the present appeal 
must be allowed, and with the usual consequences as to costs. 

Their Lordships will therefore humbly recommend Her 
Majesty to reverse the judgment of the Court of Queen's Bench for 
the Province of Quebec, with costs, and to affirm, with costs, the 
judgment of the Superior Court. 

Judgment of Queen's Bench reversed. 

H. T. Taschereauj for Appellant in Queen's Bench. 
LangloiSj Angers 4r Ck)lston^ for Respondents. 
Bischoff, Bompas 4r Bischoff^ for Appellants in Privy Council. 
Ashurstj Morris iff To., for Respondents. 



COTJR DU BANC DE LA RBINEL 18t 

COUR DU BANC DE LA RBINE— EN APPBL. 

QUfiBBC, 8 JUIN, 1877. 
Coram Doriov, J.C*, Movk, Ramsay, Savbokh, Tbssibb, J.J. 
BARBEAU y. LABOCHELLE et dL * 

Juoi, (infirmant le jugemeni de la Gour Infcrieure) :— Qu'il n'est pas necessaire que 
I'affidavit sons la sec. 9 de PActe de la Faillite 1875 dcmontre que la re- 
clamation n'est pas garantie, ponrvn que tel afBdavit soit dans la formule 
voolne par PAote. 

SembU. — Qne les formoles annez6es an dit Acta, ou antres en termes 
Equivalent, doivent eire suiviee & la riguear. (1) 

Le 18 Janvier 1877, I'appelant fit fimaner contre les intimfis 
trois brefs de saisie-arrdt en verta des dispositions de la loi de faillite 
W76. 

Le d61ai pour contester les procedures de I'appelant expirait 
le 18 Janvier. Ce jour I&, C. A. Soott, Pan des intira^s, pr6senta 
devant un Jnge en cbambre, sans avis I6gal k la partie adverse, sans 
comparution dans la cansei une requdte, (sect. 18), demandant 
I'ananlation des writs de saisie-arrdt 6man6s contre Larochelle et 
Scott. 

Le seul allggufi de cette reqnfite est comme suit : — ^* The 
" petitioner farther representing that the said affidavit of the said 
'^ plaintifi by virtue of which the said writ of attachment has issued 
** does not allege or shew that the said firm is indebted to the said 
'^ plaintiff in a sum proveable in insolvency of not less than two 
*^ hundred dollars over and above the value of any security which he 
*^ holds for the same, and therefore he was not entitled to a writ of 
^' attachment against the estate or effects of the said firm, by reason 
'* whereof the said writ hath improvidently and illegally issued in 
^* this canse." 

Blanchety C. R. — Les procedures en liquidation foro6e, sont, 
parPacte de 1875, soumises aax lois ordinaires de la procedure 
dans la province de Qu6bec ; la requite de l'intim6 n'est qu'an 
plaidoyer; ce plaidoyer ne contenant aucune d6n6gation des 
faits all6gu^ dans I'affidavit en question 6qnivaut & un plaidoyer 
affirmatif; ce plaidoyer affinnatif, en Pabsence de I'all6gation 
qne la dette de I'appelant 6tait de fait garantie, est nne admission 



(1) Apptl d'nn jugement rendu par la Gour Supirieure, QnibeOi (MsbbditSi J.G.) 
le ler F^vrier 1877. Voir page 31 de oe Tolame. 
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BarbMin formelle de la qaalit6 de la or6ance de I'appelant et de la validit6 

LAroebeiie «t a/, de 868 pioc^dures. SeotloQ 9 de 1875. *^ Sach writs shall be 

" subject as nearly as can be to the rules of procedure of the Court 

*^ in ordinary suits, as to their issue and return, and as to all proceed* 

^^ ings subsequent thereto before any Court or Judge.'' 

La section 4 de 1875 n*6xige pas que celui qui fait la demande 
de cession declare que sa cr6ance n'es' pas garantie. Voir Forme 
A. N^anmoins sur cette deraande, le d6biteur peut faire cession de 
suite. Et cependant la qualitg de la cr6ance n'apparait pas 4 la face 
m6me des procedures du demandeur ; c'est an d^hiteur h constater 
si le cr6ancier k des gaianties. La section 9 n'exige pas non plus 
oet all6gu6 dans le cas en question. Elle dit ce que ^affidavit doit 

oontenir : — and provided the affidavit or affidavits filed 

disoiose such facts and oircnmstances as will satisfy the Judge or 

Prothonotary of the Superior Court in the District hi 

which such trader has his chief or one of his principal places of 
business, that such trader is insolvent, and that his estate has bocoaie 
subject to liquidation under the provisions of this act, and that be 
does not act in the premises in collusion with such trader, nor to 
procure him any advantage against his creditors, (Form B) shall be 
entitled to a writ of attachment 

La formnle B ne contient rien qui indique que le I6gislatetir ait 
voolu eziger oet all6gu^ de non garantie, et cette formule peut-Atie 
snivie, oar la section 114 dit : «^ The forms appended to thie act, or 
other forms in equivalent terms shall bs ubbd in the proceedings 
for which such forms are provided. 

Mais Pintimg dit : la formule B, § 2, oblige le poursuivant k 
6tablir la nature de la dette, (state concisely and dearly the nature 
of the debt), et la nature de la dette ne peut dtre 6tablie qu'en 
declarant qu'elle n'est pas garantie. Rien de plus contraire an sens 
mdme des mots suscitgs, et k ^intention du 16gislateur. Car la 
section 104, qui donne la formula k I'usage des or6aooieis pour 
attester leurs reclamations, se sert pr^cisement des mfimes term^ 
(heie state the nature and particular of the claim, for which purpose 
reference may be made to accounts or documents annexed); et pour 
d6montrer que ces mots ne doivent pas dtre interpr6t6s oomme le 
fait l'imim6, elle ajonte le § 3 qui oblige le or6ancier k dficlarer 
sp^cialement s'il a des garanties. Cette declaration ne devient 
nScessaire en effet qu'& cette ^poque. 

Voir aussi la rdgle de pratique IS— all affidavits of indebtedness 
made by a creditor shall set forth the particulars and 
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natore of the debt, with the eame degree of certainty and precision Bvbeao 
as ia leqoired in affidavits to hold to bail in civil process in the iA»eheiie«ia/. 
Conns of Lower Canada. 

La pr6teiiaion de l*intim6 est done en opposition directe avec 
les termes mAmes de la ioi, et avec I'intention bien exprim6e da 
i^gislatear, 

Ainsi, tout oe qne la loi ezige a 6t6 observ6, et demander plus, 
cVst Informer et changer la loi qui doit 6tre appliqa6e telle 
qa'elle est. 

Le Protonotaire qui donne le writ, n'a pas k s'enqa6rir si le 
cr6ancier a on n'a pas de garantie ; ponrvn que I'affidavit qu'on Ini 
pr^sente alligue que le d6biteu.r est insolvable, que ses biens sont 
snjets i liquidation, et que le cr6ancier n'agit pas collnsoirement 
ayec loi, il est tenu d'aooorder un writ. S'il le refusait il pourrait 
(tre poursuivi et condaron6 en dommages. 

La premi&re partie de la section 9, qui parle de cette garantie, 
n'a lapport qu'i la qualit6 de la cr6ance, qualit6 qui pent 6tre 
conteatte par le dibitenr en vertu de la section 18. ^ The insolvent 
isny present a petition and pray for the setting aside of the 

attachment on the ground that the party at whose suit the 

wvit wiae issued has no claim against him, or that his claim does not 
amount to two hundred dollars beyond the value of any seemiiy which 
be holds, or is hot pboybabub in insolvency." 

AndrewSj Q. C. — The respondents contend that there was a 
•obstantial insufficiency in the affidavit upon which the writ issued. 
The Ml section of the Insolvent Act of 1875, of the provisions of 
wkieb the appellant would avail himself to justify the issuing of the 
writ, is in these words : ^ Any creditor upon his affidavit or that of 
'* bis eterk or other dniy authorized agent, that a trader is indebted 
'* to him in a sum proveable in insolvency of not less than ftOO over 
^ aid above the value of any security which he holds for the same, 
^ and provided the affidavit or affidavits filed disclose such facts and 
<^ eiroumstaaeefl as will satisfy the Judge or Prothonotary of the 
'^ Superior or County Court, in the County, PioYinoe or District, as 
'^ the daae BMty be, in which aneh trader has his ehief or one of bia 
"principal places of business^ that such trader is insolvent, and 
"that bis estate has became subject to liquidation under the 
" provisions of this act, and that he does not act in tlie premises in 
"collusion with such trader, nor to procure liim apy undue 
" sdvantage against bis creditors, (Form B,) shall be entitled to a 
" wiit of attachment (Form C) against the estate and effects of such 
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BarbMtt *< trader, addressed to the Official Assignee of the Couaty or Distrtet 

urocheiie«<«i.«< ID which snch writ shall issae, reqairing such Official Assignee to 

«« seize and attach the estate and effects of such trader, and to 

^^ summon him to appear before the Court or Judge thereof on a day 

'^ therein mentioned, to answer the premises/' 

The 18th section of the act, as amended by section 8 of the S9tb 
Vic, chap. SO, is as follows : *^ The insolvent may present a petition 
** to the Judge at any time within five days from the service of the 
" writ of attachment, and may thereby pray for the setting aside of 
^^ the attachment made under such writ, on the ground that the party 
^' at whose suit the writ was issued has no claim against him, or 
^^ that his claim does not amount to two hundred dollars beyond the 
•( value of any security which he holds, or is not proveable in 
^^ insolvency, or that his estate has not become subject to liquidation, 
^* or for want of, or for a substantial insufficiency in the affidavits 
^* required by section nine, or if the writ of attachment has issued 
*^ against a debtor by reason of his neglect to satisfy a ^rit of 
" execution against him, as hereinbefore provided, then on any of 
*^ the above grounds, or on the grounds that such neglect was caused 
«^ by a temporary embarassment, and that it was not caused by any 
'« fraud or fraudulent intent, or by the insufficiency of the assets of 
*^ such debtor to meet his liabilities ; and snch petition shall be 
^^ heard and determined by the Judge in a summary manner, and 
«< conformably to the evidence adduced before him thereon ; and the 
'^ judgment, subject to appeal, as hereinafter provided, shall be final 
^^ and conclusive." 

It is required by the 9th section, that the affidavit shall state that 
the trftder is indebted in a sum of not less than $S00 over and above 
the value of any eecurUy which the creditor holds for the sowe, and this 
material allegation is omitted in the affidavit apon which the 
process of attachment issued in this cause. 

Again, the same last mentioned section also enacts that the 
affidavit shall disclose such facts and circumstances as will satisfy 
the Judge or Prothonotary that such trader is insolvent, and that his 
estate has become sabject to liquidation under the provisions of the 
Bfit ; bat the Judge or Prothonotary cannot be legally satisfied that 
the trader is insolvent or that his estate has become subject to 
liquidation, unless it be sworn that the debt due is over a$id abate the 
eecufUy which the creditor haldefor tf. 

It may be further remarked that in the form B, given by the 
statute and referred to in the same 9th section, the party making the 
affidavit is directed to state condeely and dearly the natwre of the 
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debt. And altbongh it is not of the nature of the debt that it flhould be sarbemu 
secnred or anseenred, because its being secured must arise from some L*rocheueif a/. 
independant covenant concerning it, yet it is submitted that to the 
question What is the nature of the debt, the answer mighvfairly be, 
it is a secured debt, or it is an unsecured debt, because to state the 
nature of the debt is not the stating that which is of its nature, there 
being no occasion to do this inasmuch as that which is of its nature 
is understood without mention of it; but the stating as directed by 
the statute the nature of the debt, it is conceived the intention is that 
the circumstances connected with it and its attributes which 
distinguish it from other debts, should be set forth. 

The statute gives the right to obtain the attachment only when 
the amount claimed is due over and above the value of any security 
which the creditor holds for it; therefore it is essential that the 
creditor should shew in his affidavit that the debt claimed is an 
unsecured one. In the affidavit nothing should be left to be presumed. 
£ven if the creditor had considered his claim to be unsecured and 
had chosen to swear that it was unsecured, t:ie defendant might 
nevertheless, under the 18th section of the statute, on his petition, 
be permitted to prove the contrary, and the law requires the 
snblative allegation that the debt is unsecured, leaving nothing upon 
that head to be presumed, because, in fact, there can be no 
presumption about the matter, inasmuch as any indebtedness may 
be a secured one. / 

The law requires that the appellant in his affidavit should 
declare that the respondents were indebted to him in a sum of not 
less than $900 over and above the value of any security which he 
holds for the same ; and this the appellant has omitted to do, and has 
contented himself with swearing that the respondents are indebted 
to him in a sum exceeding $200, omitting to state whether the debt 
is or is not secured. He clearly then does not bring himself within 
the requirement of the statute. 

In a case reported in the Lower Canada Jurist, vol. 5, page 46, 
of Btaufield et ah v. Wheeler^ in which a writ of same-anit was 
quashed, the Court, Monk, J., made the following remaiks, which 
the respondents consider very applicable to the present case : ^^ It is 
^' essential for many reasons that all the facts supposed to justify the 
^' issuing of the writ should be set up in the affidavit, particularly for 
^* the reason that the liability of a person to have his effects attached 
** before judgment should not depend upon the plaintiff's 
'^ construction of the law, but upon that of the Court. It is obvious 
^* also that by exacting from parties making such affidavit an exact 
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BvbMo ^< and precise statement of the cause of action, more than one 

uroche'ua «ai.<« beneficial resalt is attained, — ^for a creditor is thereby ^rendered 

** more cautions in making them, and, in the event of their being 

*' false, an indictment for perjury wonld be more easily snstainablej' 

Now, seeing that in the affidavit filed in this cause it is not 
stated whether the appellant does or does not hold security from the 
respondents for the debts mentioned in the said affidavit, the 
respondents submit that the affidavit is insufficient, and that there is 
no error in the judgment appealed from which quashed the writ of 
auachmehty which issued upon it, and that the judgment should be 
confirmed, with costs. 

JUGEBfENT. 

*^ La Cour, etc., considgrant quMl est ponrvu par la section 114 
de Pacte des faillites de 1875 que les formules y annex6es, ou anties 
formnles en termes Equivalent, seront employees dans les procedures 
pour lesquelles ces formules ont 6t6 pr6par6e8 ; 

**Et consid^rant que I'appelant s'est par I& conform6 anz 
exigeances de la loi, et quMI y a en erreur dans le jogement rendu 
le ler F6vrier 1877, qui a annul6 et nils de c6t6 la saisie faite en 
cette cause, et renvoy6 la demande du dit appelant quant k IMotimi 
Charles Armstrong Scott ; 

^^ Cette Cour casse et annulle le dit jugement du ler F6vrier 
1877, et, proc6dant k rendre le jugement qu'aurait dfl rendre la dite 
Cour Sop6rienre, renvoie la reqndte du dit Charles Armstrong. Scott, 
et ce avec d^pens en faveur de Pappelant, taut sur la dite requite 
que sur le present appei.'' 

Jugement infirrai. 

Blanche t ^ Pentlandj Proc. de P Appelant. 
Andrews^ Caron ^ Andrews^ Proc. de PIntim£. 
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VICE-ADMIRALTY COURT, QUEBEC. 

16th march, 1877. 

Hon. G. 0. Stuabt, Judge. 

THE "FRANK," 

Petebseh, Master. 
Action of J. O. Pbocteb and otherg. 

The promoters having stated and proved their loss in United States cnrrencj, 
the Registrar and merchants reported an equivalent amount in gold, not at the carrent 
rate of exchange but at the rate as on the day of the collision* The Court, upon 
contestation, maintained the report. 

Per Curiam. — In tbia case jodgtnent was rendered against the 
Prank for having sunk the schooner Job Johnson on the banks ol 
Newfoundland. The damages have been reported upon by the Registrar 
and merchants as follows : For the schooner, her tackle, apparel and 
forDitnre and cargo, $9,929.70, from which is to be dedacted discount 
on United States currency on 16th July, 1876,date of loss, at 10 per cent., 
$99^.92, which leaves a sum of $8,936.73. To this allowance the 
owners of the Jab Johnson have taken exception so far as respects the 
discount on the United States currency, and in a contestation of the 
report, have pleaded that the amount of $9,929.70, should be paid 
at the rate of exchange at the time of payment. That the rate of 
exchange having fallen five per cent since the collision, the owners 
or the /o6 Johnson and cargo will lose nearly $500 by the deduction, 
and they have, therefore, prayed that the deduction be struck out of 
ihe report, and that they be allowed the amount at the current rate of 
exchange. 

The answer is, that the promoters had the right to recover in 
gold, and that the damages must be estimated by a gold standard as 
they were at the time of loss, and not in a depreciated and 
flactuating currency. 

This claim comes under the class of consequential damages. 
Cases in the Comi^on Law Courts have been referred to,(l) but 
differences of opinion have prevailed there, as to whether the amount 
of a debt due in one country and sued for in another is to be 
ascertained at the nominal or par value of the currencies of the two 



(1) Delegal ▼. Naylor, 7 Bing., 460. Pollard v. Herries, 3 B. ft P., 336, 378. 
Melliah ▼. Simeon, 2 H. B., 378. Cuming v. Monro^ 6 T. R., 87, per Btiller, J. 
Maanaell v. Maasarene, lb. 
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The *< Frank." couDtries, Of acoordlog to the rate of exchange at the particular time 
existing between them. Although in this case the qaestion may not 
have been properly raised by the claim as submitted to the Registrar 
and merchants, it is perhaps well to state upon the merits of this 
contestation that Admiralty Courts act upon the principle of an 
indemnity to the party injured. The loss sustained by the owners of 
the Jch Johnson and her cargo at the" time of the collision is just so 
much as it would have cost them to reinstate themselves at that time. 
I( the recovery of debts due in this country were made to depend 
upon the fluctuating paper currency of the United States, manifest 
injustice would be the consequence. It might have happened that 
the currency instead of improving had fallen off in relation to gold, 
and then with as much reason might the owners of the Frank have 
claimed a deduction of more than (he ten per cent. The rule in this 
Court is, *^ that if a vessel and cargo are lost, the true measare of 
damage is their actual value with interest from the time of the 
trespass.'' The English and American cases are in accordance with 
this rale. The value of the schooner and cargo at the time of the 
accident, is allowed in gold in the currency of this country. The 
owners of th^ Job Johnson have been allowed just so maob of 
American currency as would have sufficed to purchase this qaantity 
of gold, and to reinstate them as at the time of the loss, and this 
Court cannot do otherwise than overrule the act on petition and 
reject the contestation of this item in the report with costs.(i) 

Blanehd 8f Pentland, for the FratUc. 
Bradley^ for the Promoters. 



(1) See the cases of the Levin Lankf 10 Moore, P. C. C, 124. The AppoOon, 9 
Wheat, 362. The New Jen^, 2 Prit., 704, note. 
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COUR DB CIRCUIT, QUfiBBO, 

No. 1602. 

Cbram Mbbsdits, G.J. 

Bxparte GAUVBBAU t. LONGOBARDI. 

Juoi:— Qa'nn gardien jadiciaire refasant de livrer lea effets saisis & I'haiasier 
porteardu Brefde Venditioni JSkcponcu n'est passible de la oontrainte par 
corps qa'aprds avoir M condamne par le tribunal k lee remettre sous nn 
certain delai, et que oette ordonnance lui ait etc signifi^e. 

line saisie-gagerie ayant 6t6 fimaafie en cette cause, les biens- 
menbles du defendeor furent saisis, et oe dernier, da coDaentement 
da demandeur, fot nomm6 gardieo des meubles ainsi saisie sur lai. 
Jagemeot iotervint condamDant le d6fendeur k payer an demandenr 
le loyer 6cho, et d6clarant en outre la saisie-gagerie bonne et valable. 

1^8 d^lais ordinaires expires, le demandeur fit 6maner nn bref 
de venditioni exponas^ et aprds avia donnas tel que voulu par la loi, 
le d6fendeur, au jour fix6 pour la vente des meublea saisis, fut, en sa 
qnaliig de gardien, requis par I'huissier exploitant de lui livrer les 
effets pour 6tre vendus— oe qu'il refusa formellement de faire. 

Four se conformer k la jurisprudence qui a toujours exists, tant 
avant que depuis la proipnlgation du Code de Procedure Civile, le 
demandeur fait signifier au d6fendeur une requite, par laquelle il * 
conclut a ce que, vA le refus du dit d6fendeur et gardien de livrer 
les effets saisis, il soit emprisonn^ dans la prison commune de ce 
district jusqu*& ce qu'il ait represents les effets oonfiSs h, sa garde, 
on qu'il en ait pay6 la valeur, ou le montant de la somme r6clam6e 
de lui, capital et frais. 

Le 26 Septembre 1876, jugement est rendu cororoe suit snr 
cette requite par son Honneur le Juge en Chef Mbrxdith : 

^^ Defendant as guardian condemned within three days to 
*' produce and deliver in due course of law the goods and chattels 
*' which he took in charge in this cause and which he failed to 
** deliver when required by the bailiff charged with the writ of 
'' venditioni exponas issued in this cause — the goods and chattels so 

^^ to be delivered by deCendant being the following t ( ) ; 

** and for the enforeement of this judgment the defendant shall be 
"^ liable to imprisoonteisit, m stated in arU 697, O. P. C. ; tbe whole 
^ with costs against defendant." 

Mahuin^ OJR.j pour le Demandeur. 
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SUPERIOR COURT, QUEBEC. 

26th APRIL, 1877. 

Coram Meredith, O.J. 

MoGREEVY ?. G1NGRA8, 

AND 

C0T£, InterTening. 

Got6 parohaaed an agrioaltaral implement from Gingraa, a dealer in sack things, 
with the understanding that it should be removed without delay. Shortly after the 
sale Cote went for it, but in consequence of snow having fallen and ice formed about 
the instrument, it was feared that it might be injured by the cutting of it out, and it 
was allowed to remain until the spring — some months — when it was seized for rent 
due by Gingras, — Held, That under the circumstances it was transiently and 
accidentally on the premises, and not subject to the landlord's privilege* 

Per Curiam. — This case presents a qaestion as to the privilege 
of the landlord. 

The plaintiff has seized by process of saisie'gagerte^ in the 
possession of the defendant his tenant, upon the premises leased, 
an agricultural instrument, called an arracheuse depataies. 

The intervening party, Cot6, claims the thing so seized as his « 
property ; and the plaintiff has contested the intervention on the 
ground that he has a privilege upon it for his rent. 

The premises leased consist of a house and two acres of land, 
in the parish of Ste. Jeanne de Neuville. 

The house has been, and is used by the defendant, as a boarding 
house. 

The defendant is described in the lease as a merchant, and has 
for some time made it a part of his business to sell agricultural 
instruments, and for that purpose has, from time to time, had such 
instruments stored on the premises leased from the plaintiff. 

The instrument in question was brought upon the premises 
about the month of October, 1875. 

On the 11th December, 1876, it was sold by the defendant to 
Cot6, with the understanding that it was to be immediately delivered 
to a person named Jnlien ; the sale is dearly proved by the 
defendant, and by Charles Proulx, a book-keeper, in the employ of 
the intervening party. These witnesses also prove that on'the day 
of the sale the said instrument was charged regularly to the 
intervening party. 
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The defendant swears that he was to deliver the implement in Mcoreevy 
question to one Julien, and Jalien swears that he was to receive it, eWrms 
and they both say that a short time after the sale Jalien went for the 
instrament, bat that it coald not be delivered to him as snow had 
fallen, and ice had formed about it. The parties being apprehensive 
that it might be injured by catting it oat of the ice, agreed to allow 
It to remain where it was until the spring — and on the following Srd 
of April it was seized under the process of saisie-gagerie issued in 
this cause. 

I think that under the circamstances above mentioned, the 

instrument in question must be deemed to have been on the premises 

of the defendant both transiently and accidentally at the time of the 

seizure. It was there accidentally, because had it not been for the 

circumstance that it was unexpectedly frossen in, it would not have 

been found there when the plaintiff made a seizure, and it was there 

transiently because, at least after the sale, it was not intended that 

it should remain there for any considerable time. This view appears 

to me to be in conformity to the judgments of the Court of Appeals 

in Ireland v. Benry^ 20 L. C. J., p. 827,4and 12 L. C. J., Renaud v. 

Hood ; also Bouraasa v. Lacasse^ Appeals, Quebec, 20th June, 1865, 

not reported. 

Intervention maintained. 

MacKay Sf TurcottCj for Intervening Party. 
Andrews^ Caran ,4r Andrews^ for Plaintiff Contesting. 
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JUNE, 1877. 

Coram Stuabt, J. 

DOUGLAS, 

▼. 
DOUGLAS, 

AND 

LE S^MINAIRE DE QUEBEC, 



PlaiDtiff; 

Defendant ; 

Petitioner. 



HiLD :--That bj law tbe adjudioation of an immoveable at a SheriflPe Sale is without 
any warranty as to contents, and the adjudieataire purchases j>0raoernofMm 
and not per mensurofiu 
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DougiM p^ curiam. — ^This is a petition by the purchaser of property at a 

oooffkfl. Sheriff's sale in the present cause, praying that inasmacfa as tbe 

property was described as containing 60 acres more or less, and apcm 

measarement proves to contain 40 acres, there may be a redaetioa Id 

the price in the proportion of such deficiency. 

The property advertised and sold is described as follows : 
" Toute cette gtendne de terre silu^e a Pendroit appelS la 
Canardi^re, dans la seigneurie de Notre-Dame des Anges, dans la 
paroisse de St. Roch Nord de Quebec, banlieue de Qu6bec, conteaant 
une snperficie d'environ cinquanie acres, plus on moins, itant 
divisge en deux lots par le chemin de la Reine qui conduit a 
Beauport, et born6e en front au suJ par la rividre St. Lani^ent, en 
arriere au nord par la propri6l6 de PAsile des Ali6n6s de Quebec, 4 
Pest par I'antre propri6t6 do dit James Douglas, vendue k la 
compagnie de D6p6t et de Pr6t du Canada, et Michel Guillaame 
Baby conjointement, et a Pouest par la propri^t6 du S6minaire de 
Quebec, avec les b&tisses sns 6rig^s, circonstances et d^pendaaces. 
Ce lot 6tant la partie ouest de chacun des num6ros588 et 589 donnfis 
sur le plan de la paroisse St. Roch Nord de Quebec et le livre de 
renvoi d'icelui, faits par le Commissaire des Terres de ia Couronne.*' 

This petition is met by a demurrer of which the principal 
. ,£^rounds are : 

1. Because by law the adjudication of the immoveable seized 
and sold in this cause by the said Sheriff', was without any warranty 
as to the contents of the said immoveable property ; 

2. Because at law the purchaser at Sheriff's sale purchases at his 
own risk and peril as to contents ; 

3. Because it appears that the real estate in question ^was 
acqiiired by the S6minaire de Qu6bee at Sheriff's sale and was 
purchased per averaianem and not per menawram. 

The question is one of great practical importance, as one that 
affects sales by the Sheriff! 

Pothier in his procedure civile, when enumerating the essential 
. formalities of a seizure by justice, says : 

*^ S. La declaration du lieu ojk est situS I'heritage ; si c'est une 
maison situ6e dans une ville oil 11 y ait plusleurs paroisses, il faut 
declarer le nom de la ville, la paroisse, la me, les tenants et 
aboutissants.'' 

'^De Lalande, apres le Maitre, sur Particle 466 de notre 
Contume,pense que si une maison de ville §tait sujffisamment designee, 



SUPERIOR COURT. 199 

l'omi08ion des tenants et aboatissants ne rendrait pas nal Pexploit noufUu 
de la saisie-rfieile, corome sMl 6lait dii la maison de la Lecorud sise Bougias. 
en cMe vilie^ rue Bannier ; mais il cile poor appuyer son sentimenl| 
denx lois qui n^ sont pas concluanles, parce qae I'nne est dans 
Peepece d'un contrat de vente, et I'autre dans Pespece d^an 
legs, et que ^expression des tenants et aboutissants n'est pas 
one formality des legs, et encore moips d^un contrat de vente, 
qai 6tant un contrat da droit des gens n^est sujet k aucune 
formality, au lieu que les coutumes exigent dans la saisie r6ellecette 
expression ; ainsi elle doit passer pour une formalite qui doit 6tre 
observ^e et a laquelle on ne saiisfait pas par Equipollent; jamais 
r^tendue et la contenance ne peuvent 6ire si bien d^sign6es que 
par les tenants et aboutissants ; c'est pourquoi d^Hericourt pense que 
oette expression est absolument n6cessaire." — Potbier, Proc. Civile, 
chap. IL, article III., D'Hericourt, p. 88-9. 

By the French law the property seized must be described by 
metes and bounds on pain of nullity. Our Code of Procedure, art. 
708, enacts: — ** The adjudication is always without any warranty as 
to the contents of the immoveable, but it conveys all rights which 
belong to it, and which the judgment debtor might have exercised, 
and also all active servitudes attached to it, even though they are 
■ot mentioned in the minutes of seizure." The interpretation to 
be pat on this article came before the Superior Court at Kamouraska 
ia the case of Felletier v* OhaaaSj and Oattonguay^ opposant, some 
months ago^ when Mr. Justice Taschkesau held that there was no 
olaim for a reduction of the price of adjudication founded on 
deficiency of contents and in an elaborate and well considered 
judgment gave full effect to the article. — S Quebec Law Reports, 
p. 6& 

The abstract question seems to me to be in truth : are Sheriff's 
sales per aversianem or per menauram 7 If the land sold is described 
by metes and bounds and sold for a block sum, as there is a consent 
of the parties upon the object of sale and upon the price, there is no 
basis upon which to rest a claim for a reduction of the price agreed 
upon by the purchaser. When therefore the article 708 was put 
into the Code, it probably enunciated a legal proposition which is 
true of all sales per aversianem and would be in Sheriff^s sales even 
without it. 

1 Bonrjon, p. 482, says :^— ^^ Le d£faut de mesure donne lieu 
k ane juste garantie, sur quoi il faut distinguer, lorsque la vente est 
d'nne maison on d'on jardin, on de Pun et Pautre ensemble, que le 
contrat de vente poite k qui tiennent ces corps certains des quatre 
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DoiigiM c6t68, et que par le oootrat il est ajoat6 qoe le tout contient taat 

Dongiai. d'arpeats ; en ce cas, le vendeur n^est pas obligfi de garantir celte 

mesure : c'est corps certain rendu limits par lui mdme, abstraction 

faitede la mesure, ce qui 6oarte loute garantie par rapport ft la mesare, 

les tenans dfisign^s devant decider. 

** En effet en ce cas la vente se r£duit a une maison^ft nn jardin, 
ainsi quMls se poursuivent et comportent et les confins expliqu6s qui 
ferment les limites de Tobjet de la vente pridomihenl d Vi9U}nciaHan 
de la mesure qui dans ce cas n^esi que surabondanie ; et par cons6qaent 
sur cette mesure il ne doit pas y avoir de garantie, si le corps certain 
est entier ; c^est ce corps qui est acquis tel quHl est, abstraction 
faite de mesure dont on n'a fait une mention imparfaite que par 
surabondance. 

*< Dans le cas que la vente est faite a la mesure, par exemple, si 
elle est faite de trente arpents de terre, le vendeur est tenu de garantir 
cette mesure; ce n'est plus un corps certain, mais une quantity 
marquee qui forme Pobjet de la vente ; quantity qu'il doit garantir, 
parce que c'est cette quantit6 qu'il a r£ellement vendu et que 
l'acqu6reur a voulu acqu6rir« 

^' Cette garantie aurait lieu encore que le contrat de vente contient 
les confins et les tenants et aboutissantsde trente arpents vendus ; o'est 
toujourscertaine quantity vendueet qui doi 1 6tre garantie par le vendeur ; 
la d^livrance de cette quantity gtant I'objet et la fin d'un tel contrat, 
cette jurisprudence est fond6e sur ce que dans le cas que la vente 
est faite k la mesure P^nonciation des confins est surabondante, et 
comme telle c'est la quantity, c'est la mesure marqu6e qui pridomine 
sur icelle ; si cette mesure manque il y a done lieu a la garantie 
contre le vendeur; second cas qui se decide tout diff6remment de 
celui qu'on a examin6, c'est-indire, celni d'une vente d'un corps 
certain, et cependant par le ra6me principe, c'est-A-dire, par le vrai 
sens des termes du contrat.'' 

This plain exposition of the law distinguishing sales per 
averetanem from those per menauram when applied to Sherifi's sales 
leaves little doubt that these are sales per averaionem in which the 
mention of the extent of land is superfluous, and therefore can create 
no remedy by garantie for any deficiency without the aid of the article 
708 which enacts the rule positively. 

There is an interesting case in appeal of Herrick v. Siscby in which 
these principles are acted upon, reported in 8 L. C. Jurist, p. 824, and 
another judgment by the same Court to the same effect in principle in 
Labadie v. TrudeaUj 8 L. C. Reports, p. 156, both of which will repay 
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perusal, and lastly one by the same Court, Mdanfon v. Hamilton^ DougiM 
16 L. C. Jnristy p. 57, which appears to me conclusive on the effect DougiM. 
of article 708. 

The claim for diminution of price takes its origin in the fact 
that the contents are stated in acres, and it is assumed that an acre 
means necessarily an English measure. I am not convinced tha^ 
there is any efficacy in this view. The Consolidated Statutes of 
Canada, chap. 77, respecting the survey of lands, at sec. 49 enacts : 
'^The measure ior land in Lower CanaJa shall be the same as it was 
before th? year of our Lord 1760, in all grants of seigniories and in 
the concessions which have therein been made up to present time, 
but in the Townships of Lower Canada, the measure for land shall 
be the English measure," and the Act of the Dominion of Canada, 36 
Victoria, chap. 47, *' an Act respecting weights and measures,*' 
contains the following proviso: — ** Provided that in the Province of 
Qaebec the measures of length and superficies for all lands comprised 
in those parts of the Province originally granted under Seigniorial 
tenure shall be French measure." 

The French measures apply to lands comprised in seigniories, 
and hence they apply to the land seized and sold in this cause, the 
circamstance of using the term acr^^ a word of no meaning if not 
arptnty would not of itself import the English measure in this case 
without the description itself saying it was English measure that waa 
meant — the use of a term not known in French measurement would 
not set aside the law regulating the measurement of land, and be 
snfflcient to constitute an undertaking amounting to a warranty ,tbat 
the land was to be surveyed by an English standard. I cannot think 
that the inaccurate use of a word can carry such a consequence. If 
it be so, and the French measure governs, there is no deficiency in fact 
in the lot sold, and it does contain about fifty arpents in superficies. 

But besides this the description of the lot is that it is the western 
part of each of the numbers S88 and 689 of the cadastre of the parieh 
of St. Roch North of Quebec, and the articles, of the Civil Code from 
2166 to 2176, providing for official plans and books of reference 
are applicable to the present case, and the reference to the numbers 
on the ofiicial plan is a notice to the whole world that the lot or part 
of the lot advertised for sale, is accurately described in this public 
document open to public inspection, and to which all purchasers 
at Sheriff's sales should refer. I think that the judgments already, 
lendered on this subject are binding upon me* 

Langelier St Langdier^ for the Seminary. 
WilUam Cook, for Plaintiff. 
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IN THE PRIVY COUNCIL. 

7th NOVEMBBB, 1876. 
A. C. P. E. LANDRY, 

AVD 

JOSEPH TH£BBBGE ct dL, 



Appeilaot; 



BespondeatA. 



Held : — ^The Prorincial Lefislatare, in enaeting the Quebec Controverted Eleettoos 
Act, hariog created the Superior Court a tribunal for the purpoee of 
trying election petitions in a manner which should make its decisioos 
final, the prerogative right to admit ao Appeal from such deeisiGDa to Her 
Majesty in Her Privj Council does not exist. 

Per curiam : — The Petitioner ia this case states that he was a 
candidate at an election held in Jaly, 1875, in the Province of 
Quebec, for the office of member to represent the electoral district 
of Montmagny in the Legislative Assembly of the Province, and 
that he was declared duly elected ; but that after the election a 
petition was presented by certain electors against the retarn of the 
Petitioner, alleging that he had been gall ty of corrupt practices by 
himself and his agents, and praying that the seat might be fleclared 
vacant, and the Petitioner declared disqualified, in accordance with 
the provisions of the Qnebeo Controverted Elections Act. He then 
states that the petition was tried according to the Act before the 
Court, and that the Court pronounced a sentence against the 
Petitioner, declaring the election null and void, and declaring hitn 
guilty of corrupt practices, both personally and by his agents. The 
petition states certain objections which the Petitioner makes to the 
decision of the Court, and prays that Her Majesty in Council will 
be graciously pleased to order that the Petitioner shall have special 
leave to appeal from the Judgment of the Superior Court for the 
Province of Quebec of the 29th May, 1876, that is to say, from the 
judgment declaring the election of the Petitioner to be null and void. 

The Act of Parliament in question is the Quebec Controverted 
Elections Act of the year 1875. That Act repealed an Act of the 
Quebec Legislature of the S6th year of Her Majesty's reign, that is, 
in 1872, which was entitled ^* An Act to provide for the Decision of 
** Controverted Elections by the Judges, and to- make better provisioa 
^ for the Prevention of Corrupt Practices at Elections." That Act of 
1872 appears to have been the Act which, in Quebec, transferred to 
the Court the decision of controverted elections^ which before ibat 
time was vested in or was retained in its own hands by tbe 
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Legislative Aasembly of the Proyince. By the force of the two ^^ 
Acts of 1872 aad 1876, in Qaebec, as in this country, the decision -rMberg.aai. 
of qaestions of that Icind has now become vested in the Superior 
Court. The 89th section of the later of these two Acts, the Act of 
1875, provides that the Superior Court sitting in review shall 
determine, — first, whether the member whose election or return is 
complained of has been duly elected or declared elected ; second, 
whether any other person, and who, has been duly elected ; third, 
whether the election was void ; and fourth, all other matters arising 
out of the petition or-^requiring its determination. Then the 90th 
section enacts, ^^ Such Judgment shall not be susceptible of appeal." 

Now, upon that 90th section it is contended on behalf of the 
Petitioner that it does not take away any prerogative right of the 
Crown ; that the Crown and the prerogative of the Crown is not 
specially or particularly mentioned; and that the general rule is, 
that the prerogative of ihe Crown cannot be taken away except by a 
specific enactment. It is said that this section may be satisfied by 
holding that the intention of the Legislature was that there should be 
DO appeal from a Superior Court to the Court of Queen's Bench in 
the Lolony, which was the kind of appeal that existed in Civil 
cases in the Colony, and that the prerogative of the Crown is not in 
any way afiected. 

Their Lordships wish to state distinctly, that they do not desire 
to imply any doubt whatever as to the general principle, that the 
prerogative of the Crown cannot be taken away except by express 
words; and they would be prepared to hold, as often has been held 
before, that in any case where the prerogative of the Crown has 
existed, precise words must be shown to take away that prerogative. 
But, in the opinion of their Lordships, a somewhat different question 
arises in the present case. These two Acts of Parliament, the Acts 
of 1872 and 1875, are Acts peculiar in their character* They are 
Oct Acts constituting or providing for the decision of mere ordinary 
civil rights ; they are Acts creating an entirely new, and up to that 
time unknown, jurisdiction in a particular Court of the Colony for 
the purpose of taking out, with its own consent, of the Legislative 
Assembly, and vesting in that Court, that very peculiar jurisdiction 
which, up to that time, had existed in the Legislative Assembly of 
deciding election petitions and determining the status of those who 
claimed to be members of the Legislative Assembly. A jurisdiction 
of that kind is extremely special, and one of the obvious incidents or 
ooDsequences of such a jurisdiction must be that the jurisdiction, by 
whomsoever it is to be exercised, should be exercised in a way that 
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^o'^ry should as soon' as possible become conclosivei and enable the 
Thfibergeeto/. constitution of the Legislative Assembly to be distinctly and speedily 
Icnown. Accordingly we find, on looking at the Act of Parliament, 
that after providing by the 89th section as to the matters which the 
Superior Court is authorised to determine, the 91st section declares 
that a certified copy of the judgment shall be transmitted without 
delay to the Speaker, and another to the prothonotary in the district in 
which the petition was presented, and then the llStb section 
provides: — ^^The Speaker shall, at the earliest practical moment 
*^ after having received the judgments and reports, adopt all the 
** proceedings necessary for confirming or altering the return of ihe 
^* returning officer, or for the issuing of a new writ for a new 
*' election within 30 days, or for otherwise carrying the final 
*^ judgment into execution, as circumstances may require. He may, 
^^ for the issuing of such writ of election, address his warrant under 
^ hand and seal to the Clerk of the Crown in Chancery.*' Then 
the 119th section is: — '* He shall without delay communicate to the 
'* Legislative Assembly the judgments and the reports received, and 
. ** his own proceedings thereon.'' And the 120th section is : — *^ When 
*' a special report has been received, the Legislative Assembly may 
^^ make such order in respect of such special report as it may deem 
** proper." The whole scheme, therefore, of the Act of Parliament 
is that, once the action^of the Superior Court takes place, and the 
decision of the Superior Court arrived at, the machinery is to go on 
just as it had formerly gone on inside the Legislative Assembly ; — 
writs are to be issued, seats are to be taken, other proceedings are 
to be had, as would have been the case before the Court was called 
into operation, and when the Legislative Assembly decided these 
matters by its own authority. 

Stopping there, it would be very difficult to do otherwise than 
conclude, from the character of these enactments, that the object 
which the Legislature had in view was to have a decision of the 
Superior Court, which, once arrived at, should be for all purposes 
conclusive. 

But there is a further consideration which arises upon this Act. 
If the judgment of the Superior Court should not be conclusive, of 
course the argument is that the power which is to be brought to bear 
to review the judgment is the power of the Crown in Council. 

Now, the subject matter, as has been said, of the legislation is 
extremely peculiar. It concerns the rights and the privileges of the 
electors and of the Legislative Assembly to which they elect 
members. Those rights and privileges have always in every colony, 
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following the example of the mother country, been jealously ^"^rr 
maintaiDed and gnarded by the Legislative Assembly. Above all, Th^berge «< a/. 
they have been looked upon as rights and privileges which pertain to 
the Legislative Assembly, in complete independence of the Crown, 
«o far as they properly exist. And it woald be a result somewhat 
rarprising*^ and hardly in consonance with the general scheme of the 
tegistation, if, with regard to rights and privileges of this kind, it 
were to be found that in the last resort the determination of them no 
longer belonged to the Legislative Assembly, no longer belonged to 
the Superior Court which the Legislative Assembly had put in its 
place, but belonged to the Crown in Council, with the advice of the 
advisers of the Crown at home, to be determined without reference 
either to the judgment of the Legislative Assembly, Or of that Court 
which the Legislative Assembly had substituted in its place. 

These are considerations which lead their Lordships not in anv 
way to infringe, which they would be far from doing, upon the 
general principle that the prerogative of the Crown, once established, 
cannot be taken away, except by express words : but to consider 
with anxiety whether in the scheme of this legislation it ever was 
intended to create a tribunal which should have, as one of its incidents, 
the liability to be reviewed by the Crown under its prerogative. In 
other words, their Lordships have to consider, not whether there are 
express words here taking away prerogative, but whether there ever 
was the intention of creating this tribunal with the ordinary incident 
of an appeal to the Crown. In the opinion of their Lordships, 
adverting to these considerations, the 90th section, which says that 
the judgment shall not be susceptible of appeal, is an enactment 
which indicates clearly the intention of the Legislature under this 
Act, — an Act which is assented to on the part of the Crown, and to 
which the Crown, therefore, is a party, — to create this tribunal for the 
purpose of trying election petitions in a manner which should make 
Its decision final to all purposes, and should not annex to it ihe 
incident of its judgment being reviewed by the Crown under its 
prerogative. 

In the opinion, therefore, of their Lordships, there is not in this 
case, adverting to the peculiar character of the enactment, the 
prerogative right to admit an appeal, and therefore the petition must 
be refused . 

Upon the whole, their Lordships will humbly advise Her Majesty 
that this petition be dismissed. 

Petition dismissed. 
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30th JUNE, 1877. 

Chram Merbditb, G. J., Stujibt and Casault, JJ. 

ANDERSON y. SANBORN. 

Held: — That a pirempUon d^iruiance eannot be grapted io a ease whefe tbr 
proceedings have been euspended bjr an inaeripUon en faux. 

The Code of Civil Procedure of France, and the decisions npon it, are 
not applicable to civil proceedings in the Courts of the province of Qaebec,^ 
which are governed by a Code of Procedure having the eflfeot of statute law. 

Revision of a judgment of the Superior Court at Arthabaaka 
dismissing the plaintiff^s action upon a motion by the defendant 
claiming p^emptiom d^instance. 

Casault, J., dissetUiens. — La question que prgsente cette causer 
en est une de p6remption d'instance. 

Le demandeur a, le 1 1 D6oembve ISIZ^ pris une action ev 
dommage, qui a 6t6 rapport6e le 10 Janvier 1878. Le d6fendeur I'a 
rencontr6 par une exception A la forme invoquant one altfiration da 
bref apres son Emanation, en y sabstituant apris le mot district 
^^ St. Francois'' k ^^ Artbabaska'' qui s'y trouvait, et a sontena son 
exception 'par une inscription en faux. La derni&re proc6dure est 
la r^ponse aux moyens de faux qu'a faite le demandeur deveno. 
dgfendeur en faux. Cette r^ponse a et^ produite le S Janvier 1874. 
Rien n'a 6t6 fait depuis cette date jusqu'au 10 Avril 1877. Le 
d^fendeur a alors demand^ la peremption de Pinstance, qui a 6t^ 
prononc6e le 11 da m6me mois, et Paction renvoyge avee d^pens. 

Le demandeur, comme moyen de revision, dit que les proc6-^ 
dures sur son action 6taient suspendues par Pinscription de faux, el 
que tant que eette derni^re n'avait pas 6x6 vid6e la p^remptioa ne 
oourrait pas, et il appaie ses pretentions des arts. 164 et 455 da C. P. 

Le Code de Procedure, art. 164, dit qu'une demande incidente 
en faux peut 6tre form^e en tout etat de cause, et m6me aprda la 
cI6ture de l^enqu^te jusqu^ii jugement, en justifiant que la connaia- 
sance du faux n'a 6t6 acquise que depuis la cldture de Penqo6te* 
Et dans un deuxidme alin^a : La procedure sur le principal est sas* 
pendue jusqu^i ce qu'il y ait 6t6 fait droit sur Pinscription de faux. 
Au-dP9sous de cet article est cit^ une decision, en date de Mar8,1859, 
de M. le Juge Bxbthsi.ot, (alors juge assistant,) qui, sur motion ds 
demandeur principal, lui a accord^ d^lai pour r^pondre au plaidoyer 
& Paction principale jusqu'ii ee qu'une incription en faux fut vid6e. 
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C. P., 454 : — ^* Toate instance est gteinte par la discontinaatioD Aiidarwo 
des poQrsaites pendant trois ans.^ rtenbom 

C. P., 456 : — ^* La peremption n^anmoins n'a pas lien 1 ® « 
Lonqne la partie a cess^ d'etre repr^sentte par procnrenr, dans lea 
oas des arts. 201, 202; 2^. Lorsque la partie elle-ro6fne est 
d6c6d£e on a change d'6tat ; S ^ • Lorsque la procedure est 
forciment arr6i6e par qaeiqu'incident on par an jngementinter- 
locatoire." Ces incidents peaventdtre I'inscription en lauz, comme 
d6j2t dit a I'art. 164; mais il y en a an grand norabre. d^auires, 
entre aatres, art. 151 : la demande incidente poar ane reclamation 
resultant en faveur d'un deiendeur de la mfime source que Paction 
principale, et qu'il ne pent laire valoir par exception; art. 197: le 
desaveUf etc., etc., etc. 

Le r.ode de procedure Frangais, aax articles oil il s*occupe du 
faux incident, (art. 814 et su!vants) n'a pas, comme le ndtro, une 
declaration expresse que les procedures sur le principal sont sus- 
pendues par IMnsoription de faux; mais la jurisprudence a admis 
eette rdgle, qui etait oelle de Pancien droit, et elle I'a universelle- 
nent et unanimement consacree. On y decide meme qu'nne 
ioscripiion en faux devant un tribunal oontre une pidce invoquee 
dans une instance devant un autre tribunal suspend les procedures 
devant ce dernier. — Cass., 29 Mai 1832. SI, 82, Journal du Palais, 
p. 1114. 

Le meme Code, art. S97 et suivants, en statuant que la peremp- 
tion de I'instance est acquise par la discontinuation des poursuites 
pendant trois ans, n'enonce que deax exceptions pour lesquelles il 
prolonge le deiai de six ans, savoir lorsqu'il y a lieu & demande en 
reprise d'instance ou a constitution de nouvel avoue, qui sont les 
deux premieres exceptions de notre Code k Part. 465. 

Mais la jurisprudence a, sur cet article du Code Frangais, aussi 
consacr^ que Pincideut qui suspend le principal empeche de courir 
la peremption, a moins que la procedure sur Pincident lui-m6me ne 
soit suspendue pendant trois ans, et ce sans distinction de Pinoidem 
sooleve par le demandeur et de celui sonleve par le defendeur. On 
y dit, Pincident n'est pas une nouvelle instance, mais, comme le dit 
assez son nom du reste, une partie d'un tout qui est Pinstance, et on 
en conelut que taut que Pincident procdJe il suspend les procedures 
sur le principal, mais qu'arr6te-t-il, la peremption reprend son cours. 

3 Carre et Chanveau, Pro. Civ., arts. 397 et 1421, p. 395. 

5 Bioche vbo. Peremption, p. 518, No. 76, dit que la peremption 
est suspend4ste 2 ^ , par un incident (par exemple une inscription de 
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Anderson faux) auquel ie jagement da rond ^tait sabordoand, (Cass., 29 Mai 
8anLrn. 1832, D. 32, S3S, d6j& cit6,) pourvn que la demaode inoidente ne 
tombe pas elle-mdme en pSreraption. 

Sirey, Codes Annot^s, Code de Pro., art. 397, No. 11. — Lea pro- 
c^dares sor iacidents et les jugements interlooatoires sont figalemeot 
SQsceptibles de peremption par discoDtinaation de poarsaites; et il 
ciie Carr6, Question, 1421 ; Pigean, p. 447 ; Reynaad, Nos. 4 et 7* 

Le m6me aateur, dans son sapplfiment, cite sar Ie mftme article. 
No. 2, un jagement de la Cour de Ntmes, ler Mai 1854, D. P., 5S, 1, 
271, qui decide que les jugements interlooatoires sont sasceptible^ 
d'etre atteints par la peremption, laquelle entraine alors celle de 
I'instance mfime, k moins qa'ils ne contiennent des chefs d^finitifs. 

Sirey, 1854, 2, 485, qui rapporte cet arrftt, dit en note : ** C^est 
la an point aujoprd'hai constant en jurispradence," et il cite 
Table g6a6rale de Devilleneave et Gilbert vbo. peremption. No. 17 
et suivants. 

85 Dalloz, Rfip. de Jnris. vbo. Peremption, p. 876, No. SS&r 
II est des incidents qui saspendent Tinstanoe prineipale, ^inscription 
de faux, par exemple ; la peremption ne coart done pas pendant 
I'incident; elle ne recommence qa'i partir da jogement oa da 
dernier aote valable fait sar IMnoident. 

Comme on le voit par ces quelques citations, ce que notre Code 
dit expressement quant k la suspension de la peremption par un 
incident ou par an jagement interlocutoire, la jurisprudence, en 
France, le dit avec ane egale autorite, et mftnie avec une plas 
grande extension. Et il m'est impossible de trouver autre chose 
dans notre Code, et de oroire que les redacteurs out voulu y intro- 
duire, pear perpetuer les proems, une rdgle inconnue et dans I'ancieo 
et dans le nouveau droit Fraugais. 

Si notre article est pris k la lettre, un jugement ordonnant ane 
expertise rendrait impossible la demande de peremption, et 
donnerait SO ans de vie an procds qui aurait sommeilie pendant tout 
ce temps : an d^avea ou ane demande reoonventionnelle aaraient 
le rodme effet. Ainsi il suffirait ft an demandear, pour assurer & ea 
poursaite SO ans d'existence, de s'inscrire en faux contre an document 
invoqae par Ie defendeur. 

Notre Code dit que la peremption n'a pas lieu quand la proce* 
dure eBi farciment arrStie par an incident, or I'arret n'est force qne 
par des procedures effectives sur I'incident ; si ce dernier sommeilie^ 
Parret n'est plus forc^ ; il est volontaire, et il n'a plus les caraeldrae 



COURT OF REVIEW. 209 

qai lai donnent Peffet de suspendre la peremption ; elle court oonlre Audenoa 
riostaDce, c^e8t-4 dire et contre IMnoident et cootre le priooipal, da sanbom. 
moment ou I'inoident arrdle. 

Cette r^gle qn'a iiablie Ja jarisprudence, en France, me aemble 
6tre celle qoi doit pr6valoir sons notre Code, qui ne me parait pas, 
comme je I'ai d6jd dit, avoir yoaln faire une r^gle nonvelle 4 oe snjet, 
maisdonner la force d^ane disposition expresse k la rigle que I'ancienne 
comme la nonvelle jurisprudence avaient oonsacr6e en France. 

L*esprit de la legislation qu^a faite nos Codes rend une autre 
interpretation plus difficile encore. En effet il serail, pour ne 
rien dire de plu:*, Strange que les codificateurs d'abord, et le Ifigis^ 
lateur ensuite, enssent fait k notre droit les nombreux changements 
que constate le Code Civil pour restreindre la dur6e des actions et 
liroiterle temps de leur exercice, en multipliant et rendant plus 
effectives les courtes prescriptions, et qu'ils eussent, en m6me temps, 
6tenda la dur^e des instances et la vitality des proems, en substituant, 
dans un grand nombre de cas, SO ans auz S ans de la peremption, 
et qu'ils eussent racourci les limites du droit mftme et de sa 
manifestation, mais consid6rablement 6largi et 6tenda oelles de 
I'tQstance qui Pinvoqne, ou, en d^autres termes, quMIs eussent voulu 
assnrer la s6curit6 des families et la stabilit6 des fortunes en 
limitant la dur6e des dettes et prolongeant celle des proc&s. 

Donner cette interpretation aux articles qui nous occupent de 
ootre C. P. me parait fausser son objet, restreindre presque jusqu'd 
I'anfiantissement la peremption et perp6taer les procds. Le fait que 
^incident a 6i6 produit par le d^fendeur ne change pas la position 
des parties. Les autorit6s et les decisions sont k-peu-prds unanimes 
sar ce point — 6 Boncenne, Proc6., p. 647 : ** Mais Pexpiration de 3 
*' ann6es sans poursuites, ne fait pr6sumer un d6sistement que de la 
^ part dn demandeur originaire. Le silence de celui qui se defend 
'^ De pent 6quivaloir k une desertion de I'instance ; son r6le comporte 
'' I'inaction taut que I'attaque sommeille ; en s^abstenani il fait acte 
''de prudence et de circonspeotion, mais non de negligence;'* et 
pins bas, parlant du cas oil le defendenr est demandeur par 
reconvention ou incidemment appelant, il ajoute : *^ La qualit6 de 
dfifendeur domine toujours, car la reconvention tend k neutraliser la 
demaode originaire, et I'appel incident pulse lui-mftme see 
conditions de recevabilite dans la validit6 de I'appel principal 
anqnel il est prfisumfi se rattacber." 

Four ces raisons je crois que la suspension des procedures snr 
^'incident pendant plus de S ans a fait perimer et I'incident et le 
principal, que la peremption de I'instance a ete justement et 
ligalement prononc6, et que le jngement doit etre confirme. 
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Anderson MsRXDiTH, C. J. — The system contended for by my brother 

Sftnbom Casault in this case is, I adroit, ^ery reasonable, and is, moreover, 
I think in accordance not only with the ancient and modern 
jurisprudence of France, but also with the general principles of our 
own law. But, speaking with all deference, that system, in my 
opinion, is open to the objection that it cannot be adopted by us, 
without a plain violation of a positive enactment of our own 
Legislature. 

The defendant filed an improbation, the last proceeding upon 
which took place on the 20th December, 187S ; and on the 10th 
April, 1877, moved for 9k peremption dHnatance. 

Under article 164 of our Code of Civil Procedure, all 
proceedings in ** the principal suit are suspended until the 
improbation is. adjudicated upon,'' and according to article 455, 
** peremption cannot take place when proceedings are compulsorily 
** stayed by any incidental proceeding.'' 

It cannot be denied that, in this case, the proceedings on the 
principal demand were, under article 164, compulsorily stayed by 
the defendants' improbation, from the 20th Decetnber, 187S, until 
the day of his application for the peremption. It is equally plain^ 
under art. 455, that the peremption could not take place whilst the 
proceedings were so suspended ; and yet the judgment grants the 
peremption for want of proceedings during the period when, as 
already shown, such proceedings were compulsorily stayed. 
According to my view, the judgment in this case should be as 
follows : 

Seeing that an improbation was duly filed in this cause by 
the defendant, and that the last proceeding on the said improbation 
bears date the 20ih day of December, 187S ; 

Seeing that, according to article 164 of the Code of Civil 
Procedure, the said improbation had the effect of causing all 
proceedings on the principal demand to be suspended until the said 
improbation should be adjudicated upon ; 

Seeing that, by article 455 of the same Code, it is declared 
that peremption cannot take place when proceedings are 
compulsorily stayed by any incidental proceeding ; seeing that as 
tha proceedings on the principal demand in this cause were, under 
the said article 164, so compulsorily stayed from the 20th day of 
December, 187S, until the 10th day of April, 1877, a pirempiion 
dHnstance could uot take place in this cause — and, consequently 
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that la the judgmeat under review, granting the said peremption Andenon 
theie Is error, this Coart doth, in consequence, reverse and set aside »«nboni. 
the said judgment with costs. 

According to the modern French authorities, an incidental 
proceeding which suspends a peremption, is itself liable to be 
perempted, and when so perempted, the peremption extends to the 
principal demand. Sirey^ in one of the passages referred to by my 
brother Casault, cites a judgment of the Court of Ntmes, 11th May, 
1854, D. P., 53, 1, 271, '*qui decide que les jngements interlocatoires 
'^ sont susceptibles d'etre atteint par la peremption, laquelle alors, 
" entraine celle de I'instance m6me, k moins quMls ne contiennent 
** des cbefs d§finitifs." And the same author, in a note, says : 
** C^est IJi un point aujourd'hui constant en jurisprudence." (1) 

This seems to me very reasonable, and I would be quite ready 
to act in accordance with the opinion of Sirey — if to our article 464, 
which says peremption does not take place '^ when proceedings are 
*^ compnlsorily stayed by any incidental proceeding," we could add 
a proviso to the effect ^^ that where do proceeding has been had on 
^^ such incidental proceeding during three years, it shall be 
'^ perempted, and such peremption shall extend to and include the 
'< principal demand." 

But there is, of course, the same objection to our acting upon 
a proviso which is not to be found in the law, that there is to a 
refusal to give effect to the law as we find it* 

It is contended that the judgment which we propose to renderi 
gives to this case, if such be the wish of the plaintiff, an existence of 
30 years— but I cannot view the matter quite in that light, and it 
does seem to me that, in the case before us, the defendant who has 
stopped the plaintiff's proceedings by an improbation, upon which 
he, the defendant, has failed to proceed for more than S years, has 
not very much reason to complain of want of diligence on the part 
of the plaintiff. Moreover, in any case where proceedings are 
compnlsorily stayed by an incidental proceeding, the defendant may 
cause such incidental proceeding to be disposed of; and then, if the 
plaintiff fail to proceed for S years, he can have the benefit of the 
peremption as regards the principal demand. 

I do not, however, wish to retract what I have already said^ 
that the system contended for by my brother Casault is more 
reasonable than that which I feel compelled to adopt under the 
express words of our law. 

(I) Strey, 1854^ 2, 485. • 
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Anderwii Eveu lu the present case, which is not a favorable one for the 

Sanborn, defendant, who has filed an improbatioo, upon which he has done 
nothing for more than three years, I admit that in the eye of the law 
the plaintiff is the party most blameable for the delay. 

As is well said, in the passage from Boncenne, cited by my 
brother Casavlt, the position of a defendant ** comporte I'inaction 
^^ tant que Pattaque sommeille ; en s'abstenant il (le d^fendear) fait 
^< acte de prudence et de circonspection, mais non dc n6gli- 
" gence." — 5 Boncenne Proc., p. 647. 

Such being my view, I would be very willing, if I could think 
our law admits of two interpretations, to be guided by that which 
has been adopted by the learned judge in the Court below, and 
which my brother Casault holds to be right. But, in my opInioDi 
our law on this subject is susceptible of but one meaning ; and as 
the judgment under review appears to me directly opposed to that 
meaning,^! concur with my brother Stuart in saying that that 
judgment must be reversed — and I have the less hesitation in doing 
«o, as our own judgment is liable to be, and indeed I hope may be, 
brought under the consideration of a higher tribunal. 

Stuart, J. — As the authority of the Court over the defendant 
rests on the writ, the charge of falsification when put into the legal shape 
of an improbation, as in this case, suspended all proceedings in the 
principal demand until it was adjudicated upon. The improbation 
never was adjudicated upon, how then could peremption take place, 
as the judgment under review holds it did ? It seems to me 
manifest that, so long as there is an improbation before the Court 
challenging the legality of the writ, no proceedings could be taken in 
ihe original suit ; all doubt upon the subject must be dispelled by a 
judgment maintaining the improbation and declaring the writ 
illegal, or dismissing the improbation and recognizing its legality — 
nothing short of one or other'oF these courses would render possible 
any move whatever in the principal suit, and justify the presumption 
that it was abandoned and liable to peremption. 

Abundant reference was made at the argument by both Counsel 
to the Code of Procedure of France and to the decisions of the 
French Courts — this reference has recently become a matter of 
everyday occurrence. When I was at the bar 1 do not recollect 
having witnessed any reference to that Code or these decisions, nor 
do I think that any would have been allowed by the Courts — there 
is great danger not to use any stronger or more appropriate term in 
this practice. *The Code of Procedure of France never was law in 
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Ibis oonntry ; the proceedings in the civil Courts of this country Ander^n 
were regalated by the Ord. of 1667, as modified in many most sanbom. 
essential particulars by the 25 Oteo. III., c. S, and by the rules of 
practice — the provisions of law from these sources regulating 
procedure in civil matters were reduced into a Code of Procedure 
under a law of the Province, which as ^containing the law on the 
subject and incorporating amendments made by the Legislature, has 
now efiect as law by the designation of the Code of Civil Procedure 
of Lower Canada. With a Code of Procedure which is statute law, 
the function of the Courts is to interpret it as all other statute laws, 
and there is no more propriety in referring to the French Code than 
there would be to any other Foreign Code, or to the rules which 
regulate civil proceedings in England or in any of the Provinces of 
the Dominion, not under the domination of our Code. As our 
indgments now. come before the Supreme Court in last resort, I fear 
the reference to a foreign Code on the subject of procedure may not 
meet with the approbation of that Court, and perhaps will not be 
allowed at all ; but one thing is quite certain, it will not- be 
allowed to prevail over our Code, and I for one desire to set myseli 
free from the implied censure upon the Courts who allow such 
reference, which would be involved in the Supreme Courts reproba- 
tion of any reference to the French Code of Procedure and the 
decisions upon it. 

The danger of such reference is manifest in the present case. 
In France it is held that the omission to take any effective 
proceeding in a case for three years, is an abandonment of the 
action, and gives the defendant the right to move for its dismissal ; 
the interpretation put upon this law is one metaphysically and 
logically true, that all incidents are included in the word case, and 
that the omission to proceed on these is an omission to proceed in 
the case, hence the whole case is subject to dismissal ; whereas our 
Code enacts that the incident by* improbation suspends the 
proceedings in the original action until the improbation is finally 
decided. The French decisions have been allowed to prevail over 
the letter and spirit of our Code ; and I am of opinion the judgment 
under review should be reversed. 

Judgment of S. C. reversed. 

Lauritr 4f Lavergne^ for Plaintiff. 
Felion ^ Cripeau^ for Defendant. 
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COURT OP QUEEN'S BENCH, APPEAL SIDE. 

QuBBSc, 8th Mabch, 1877. 

Coram Monk, Ramsat, Sanbobn ajsd TbssieRi JJ. 

PACAUD AND HUSTON. 

One Nault being indebted to Pacaud in the sum of $1300, offered as seearity a 
mortgage on three pieces of land, and a deed was aooordingly executed ; but it being 
afterwards found that Nault could not legally hypothecate one of the three lots, a Deed 
of Sale was passed by which be conveyed to Pacaud the said lot for the expressed 
price of $400, with the Verbal understanding that as soon as the whole amount dae 
was paid to Pacaud he would reconvey to Nault the lot in question. AtK>nt two 
months afterwards Nault became insolvent and fled the country. The two lots 
mortgaged having been brought to sale realised some $900 for Pacaud, who then 
claimed the right to retain the third lot for the balance due him, whereupon Huston, 
a judgment creditor, (while admitting the validity of the mortgages) attacked th« 
Deed of Sale as simulated and fraudulent, and contested Pacaud's right to prevent a 
judicial sale of the said piece of land, Hbld :— That the Deed of Sale was simulated 
and void for total want of consideration, and the property never having passed under 
it, the land could be brought to sale as still forming part of Nault's estate. 

Appeal from a judgment of the Superior Court at Artbabaska 
(Plamondon, J.) rendered the 9th September, 1876, dismissing with 
costs an opposition afin de distraire prod need by the appellant 
Pacaud. 

Ramsat, J , (disserUiena.) — With some regret I am obliged to 
dissent from the judgment about to be rendered in this Court. It is 
not improbable that the judgment will render substantial justice, but 
I think it establishes a precedent of so dangerous a character that I 
am unable to concur in it. 

Pacaud, the appellant, had money transactions with the 
defendant Nault, and to secure himself for certain advances he had 
made and was still making he demanded security by way of hypothec 
on Nault's property. To this Nault bonsented, but when they came 
to execute the Deeds it appeared that Nault could not hypothecate 
one of the three pieces of land he had offered as security. The 
appellant then demanded a hypothec on two of the lands and a deed 
of sale of the other, which was given on the verbal understanding 
on the part of the appellant that as soon as all the notes and sums 
due by Nault to Pacaud were paid, Pacaud would reconvey to 
Nault the property in question. Some two months after this 
transaction Nault became totally insolvent and fled the country. 
His creditor Huston, the respondent, obtained judgment against him 
and seized his real estate, that is to say, the two lots hypothecated 
to Pacaud, and also the land sold to Pacaud. The two lands 
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hypothecated were sold, and failed to prodace sufficient to pay Pacaad 
Paoaad, who remained creditor of Nault for something like $400 uusion. 
and of some note^i, not perhaps very definitely described. Pacaad 
opposed the sale of the estate to which he had a title, by an 
opposition ofin de dUiraire. This opposition Huston coutesied, 
alleging that the deed was passed in fraud ol the creditors of Nault 
and when be was notoriously insolvent ; that it was not a real deed 
but that it -was simulated and fraudulent ; and that it was only 
passed to veil an hypothec ; and he further says that he had filed with 
the clerk a bond by Mr. Richard , of Stanfoldi to the effect that if the 
immoveable was sold by the Sheriff it should produce enough to 
pay the opposant the balance of his debt. 

Now let us examine this proposition, and analyse carefully its 
pretensions. 

Ist. It claims that Nault was notoriously insolvent on the 20th 
January, 1874, when he passed the Deed of Sale. 

2nd. It maintains that the Deed was simulated, and 

Srd. It offers security. 

Without entering for the moment into the question of the form 
or sufficiency of the security, it strikes one at first as strange that 
the respondent should offer security, if the defendant Nault was 
notoriously insolvent at the time of the passing of the Deed, for in 
that case the Deed was null, having been passed in fraud of th * 
creditors. But the fact is the allegation that Nault was notoriously 
insolvent is only a make-weight. The respondent totally failed to 
prove notorious insolvency, and I understand that the judgment 
about to be rendered does not persist in so much of the judgment of 
the Court below as declares the Deed of the SOth January fraudulent. 
On the contrary several of Huston's own witnesses rebut the 
pretension formally, and the whole testimony shews that until he ran 
away, two months after the Deed was passed, he was carrying on his 
business openly. The contesting party therefore has no ground for 
bis opposition but the pretension that the Deed was simulated and that 
it veiled an aniichrise. It seems to me that this pretension veils much 
tinreason. It is unquestionable that the name given to a Deed does 
not determine its character, but I never understood that a Deed 
«ould have itR character altered from the motives of the parties. If 
a Deed has the essentials of the Deed it purports to be, it cannot be 
eonverted into any other kind of Deed unless it has been passed in 
fraud of the rights of a third party. As I have already said, if there 
18 fraud, that is, if Nault was notoriously insolvent, there is an end 
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pteaud of the matter, and Pacaud has got all the seoarity of Mr. Richard a» 
Huston, to the price the laod will sell more than he had a right to ; bat if be 

was not notoriously insolvent, then there was no fraad, and we find a 

perfect Deed of Sale — ^for we have : 

(1) Parties legally capable of contracting ; 

(2) Their consent; i.e. their declaration of consent, which is all 
the law requires. 

(S) A thing sold, and 

(4) A price. 

I am at a loss to conceive who has aaihority to alter this. But 
it is in effect said : << Mr. Pacaud himself has told us that the Deed 
was simulated.'* This is not perfectly exact. Mr. Pacaud has very 
frankly stated what could be proved in no ottier way but from his 
mouth, that ^* O^itait hien eniendu avec Nault que je ne devais lui 
remetire sa ierre qu^aprea quHl m^auraU payi non aeulement le montant 
de la dile obligation^ mats aussi de tons Us biUets en capital k inUrSts. 

The Deed of Sale could therefore be modified to that extent, 
that is to say, the creditors might add this verbal stipulation to the 
Deed of Sale, and take advantage of the right which Nault himself 
possessed under it. They could not go further. They had to pay 
Pacaud all that Nault had to pay him before they could urge 
Nault's rights against Pacaud. What they have offered is Mr. 
Richard's security that the land will sell for a sufficient amount to 
pay the balance due Pacaud, but the eonjdition of this bond might 
bo fulfilled and Pacaud never get a sixpence. 

His Deed of Sale is sal aside, and when he comes to the 
distribution of the money he will have no more claim than a 
chirographary creditors And all this shuffling has no other object 
than that. It is a false pretence on the part of the contesting party 
to say that be wants to leave him with his gage — ^the judgment to 
be confirmed robs him of his gage. Respondent's factum contains a 
somewhat curious argument, which purports to be supported by the 
authority of Troplong and an ^^ arret tiri de Brodeau.^^ It would 
have been more germane to the matter in hand if instead of 
perplexing himself with remote analogies, respondent had bad 
recourse to the articles of the Code affecting pledge, if the rules of 
pledge are. to apply to this Deed of Sale. Art. 1967 laying down 
the general principle, enacts that ^^ immoveables may be pledged upon 
such terms and conditions as may be agreed upon between theparUes.^ 
And ** the pledge of immoveables is subject to the rules contained 
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in the following chapter in so far as ihey can be made to apply." P*caud 

Now here is one of the rules which inav appjv, an 1971 • Huston. 

"The creditor may <il>40 ntipulate that in d* fault of payment, he shall 
be entitled to retain the thm^.'^ Here then is positive law which 
the jodgmeat directly sets at naught. Looking at it then as a pledge, 
the duty of the Court was to have maintained the opposition instead 
of selling aside the deed. By annulling the deed the whole thing 
is set aside, whether pledge or sale. 1 therefore dissent. 

Sanborn, J. — This is an appeal from a judgment of the Superior 
Court at Arthabadfka. The appellant on the 20th January, 1874, 
received of the defendant in this cause in the Superior Court, Sinay 
Naalt, a mortgage upon three immoveabU-s for the sum of $1800. 
Oq the same day, 20tn January, 1874, appellant received a deed of 
one of the immoveable^, on which the mortgage was made for an 
expressed considerati«»n of $400. Nault remained in possession of 
the three properties. About the month of Jun«, 1874, the respondent, 
upon judgipent against defendant Nault, seized the three immoveables 
80 mortgaged to appellant. 

Appellant put in an opposition afin de distraire^ claiming aa 
proprietor the lot deeded to him. The other two were sold, and of 
the proceeds the appellant was collocated the price of one as baWeur 
dufondELnd of the other he received the net proceeds amounting to 
$661.50 upon his $1300 mortgage. 

After collocation and distribution the respondent contested the 
opposition of appellant alleging that the deed of 20th June, 1874, 
was simulated and fraudulent, that the only debt due by Nault to 
appellant was the $1800, and that there was no consideration for the 
pretended sale ; that Nault was, at the time the deed was passed, 
notoriously insolvent and was so known to be by appellant, and that 
respondent had a right to have the sale of the third lot proceeded with. 

The appellant denied the allegations of the contestdtion. The 
respondent put into the cause a bond by Hon. Louis Richard in 
favor of appellant, that if the property went to sale it should produce 
enough to pay the balance of his mortgage. This is a voluntary 
bond, and while it is consistent with respondent's contentions, is 
immaterial so far as the rights of the parties are concerned. Parties 
go to proof. The evidence of insolvency of Nault is conflicting. 

There can be no doubt from subsequent facta, Nault's leaving the 
coaniry two or three months after, in the night time, having sold ail 
his moveables, and there being several judgments unsatisfied, that he 
Was in fact insolvent when the deed was passed. Appellant appears 
to have had an intimate knowledge of his affairs, and there is much 
reason to believe thai he considered him insolvent at the time. It 
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Pacaud is unnecessary to prononnce positively on this point to determine 
Huston this issue. The first thing to be noticed as bearing apon the 
case, and in fact as determining the relations between appellant 
and Nault, is that appellant accepted a mortgage upon the property 
now in quesiiocii at the same time as he took a deed. He coald not 
really be at the same time owner and mortgagee of the same 
property. The mortga/^e is as authentic as the deed, and by the 
moTlgen^e he admits Ndult to be proprietor of the property which be 
hypothecates to secure the $1300 debt. 

The appellant is examined as a witness, and he says that he took 
the deed of this property to guarantee the payment of the mortgage 
and certain notes mentioned which he held against Nault. The 
notes he ndrpits are paid except two, one of ^50, another of $39. It 
seems that Nault's title was a right of pre-emption, and the security 
was effected in form of a deed to obviate this difficulty. 

This may be doubtful. There is no positive proof that this was 
the reason why the deed was made. At ail events, appellant admits 
that the object was to secure his debts represented by said mortgage 
and notes. It is argued that this is a deed with a right of redemption, 
and that appellant became absolute proprietor till the right of 
redennption is exercised by offering him the money. This is not so. 
A deed with right of redemption is one where there is a price paid 
and the right of redemption is stipulated by the deed. See art. 1546 
C.C. In this case no such right is stipulated, and according to 
appellant's evidence, Nault could not have the property back by 
paying the stipulated price $400, but only upon paying the $1300 
mortgage and the notes. There was in fact no consideration for the 
deed, treated as a sale. Nault remained appellant's debtor for the 
full amount of the mortgage aud the notes. Treating the deed 
according to its terms and as between third parties, with the facts 
proved, it was a simulated deed and void for total want of consider- 
ation. The most favorable view that can be taken for appellant is to 
treat the transaction as a gage^ and to leave him to vindicate 
whatever rights he may have under his mortgage. The property 
never legally passed by said deed, and respondent has a right to bring 
it to sale, and the proceeds will then be collocated according to the 
rights of the parties. Under these circumstances the majority of the 
Court consider it plainly their duty to confirm the judgment of the 
Court a quOy which has dismissed the opposition. 

Judgment confirmed, Ramsay, J., disBenliente. 
Pacaud ^ Cannon^ for Appellant. 
Laurier ^ Lavergne^ for Respondent. 
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COURT OF QUEEN'S BENCH— APPEAL SIDE. 

QUEBEC, 8th JUNE, 1877. 

(hram Dobiom, G.J., Monk^ J., Ramsat, J., Sanborn, J., Tessier, J. 

BEGINA 

JAMBS FITZ HENRY FEORE. 

On a trial for forgery, the panel of petit jiirort*, returned by the Sheriff, con- 
tained the names of Robert Grant and Robert Crane. The name of Robert Grant was 
called from the panel as one of the jury, and Robert Grant, as was supposed, went 
into the box, and was duly sworn as Robert Grant without challenge. The prisoner 
was convicted. Before the jury lelt the box, it was discovered that Robert Crane had 
by mistake answered to the name of Robert Grant, and that Robert Crane was really 
the person who served on the jury. On a reserved case. Held, by Monk, J., 
Ramsat, J., and Tessier, J., that there hati been a midtrial, and that the defendant 
be tried again ; and by Dorion, Ch. J., and ^anborn, J.^ that there was no mistrial. 

TES:iiER, J. — J'ai cru devoir r6server le cas suivant pour le 
soomettre a ia decision de la Cour du Banc de la Reiue, en appei. 

James Fiiz Henry Feore a subi son proems pour faux (lorgery) 
devQDl celle Cour, siegeaut en terme criminel* a Quebec, et, ie 
troisi^me jour de Mai courant, le jury a rendu contre lui an verdict 
de culpability. 

Apres le verdict rendu, I'un des avocats de Paccus^ a soulev6 
une objection & la competence de Pun des jur^s, at, avaut que le 
corps des douze jur^s edi Iaiss6 le banc, ce jur6 i la competence 
duquel il dtait fait objection, a 6x6 interpell6 par la Cour, qui a 
ordonne d'entrer an r6gistre de la Cour le fait comme suit : 

^' Mr. Fitzpatrick, one of the counsel for the defence, calls at- 
'^ tention to the fact that one of the jurors who ansv^ered to the name 
^' of Robert Grant, and who has been empanelled onr.his jury, was 
^^ not in fact the Robert Grant whose name was on the panel of petit 
*^ jurors, but was one Robert Crane, one of the jurors summoned for 
^' this term. The juror's name was called, and it was proved that 
" the juror who had answered to the name, and sworn under the 
^' name of Robert Grant, was actually Robert Crane." 

Le lendemaiui Pun des avocats de I'accusS proposa la motion 
snivante en arrfet du jugement : 

^* Motion on behalf of the said James Fitz Henry Feore that the 
' judgment in this cause be arrested, and tfie verdict rendered 
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Kegina *< against him on Ihe third day of May instant be set asido and 
Feorc. «t annulled, and Ihe said Janrii's Fitz Henry Feore be liberated and 
*^ discharged without delay, Tor the following annong other reasons : 

" Beeaase it appears, by the records and minutes of this Court, 
*' that at the trial in this cause the name of one Robert Grant, a 
" resident of the city of Quebec, who was regularly summoned to 
^^ attend as a petit juror for this term, was called from the panel of 
" petit jurors to serve on the trial of the said Fitz Henry F^ore, and 
^^ that instead of the said Robert Grant answering when so called| 
^^ another petit juror named Rob^^rt Crane, from the parish of St. 
" OiJes, answered to the name of the said Robert Grant, and was 
^* sworn in and served as such petit Juror in the place and stead of 
*^ the said Robert Grant during the trial of the said James Fhz Henry 
" Feore." 

Cette objection m'a paru importante. Je n'ai pas prononc^ de 
sentence contre l'accus6 qui a 616 renvoy6 en prison, et J^ai cru de 
mon devoir de r^server la question a ia consideration de cette Coar. 

Quoiqu«* j'aie pris connaissance H'une cause a pen pros sem- 
blable d§cid6e en Angleterreen 1858 par la Cour des " Crown cases 
reserved,*' Regina v. Mellor rapport^e au long au ler volume des 
Rapports de Dcarsly and Bell, page 468, le fait que les Juges se 
sont trouv6s divis6s d'opinion, savoir huit juges contre six, m'a en- 
gag^ a soumettre le point k cette Cour. II est vrai que le statut da 
Canada S2-Sd Victoria, cbapitre 29, section 79, a une disposition eo 
rapport avec cette matifere ; m^^is il s'agit de savoir si elle s'appliqne 
a ce cas particulier. Je reserve done la question pour que cette 
Honorable Cour prononce tel ordre, jugement ou sentence qu'elle 
trouvera & propos. 

DoRioN, C. J. — The defendant was convicted on an indictment 
for forgery. Immediately after the verdict had been delivered 
and before the jurors had separated and left the jury box, the 
defendant's counsel drew the attention of the Court to the 
<;ircumstance that on the name of Robert Grant being called from 
the panel to act as one of the jurors, one Robert Crane, another 
juryman, but whose name had not been balled, had been sworn as 
Robert Grant, and had concurred in the verdict instead of Robert 
Grant. The fact was immediately ascertained by the Presiding 
Judge, who, on a motion in arrest of judgment, reserved the question 
for the consideration of this Court. 

The cause of the Queen v. Mellor (1 Dearsley, 468) is exactly 
in point. In this last case, one John Henry Thome being called, one 



COURT OP QUEEN'S BENCH. 221 

William Thorniley, whose name was also on the panel, came to the Regioa 
book and was sworn as John Henry Thome. The prisoner was F«or«- 
convicted of a capital offence and immediately sentenced. The 
Dcxt day the error was discovered On a reserved case, six judges 
were of opinion that thit^ was a mistrial, six that there was no mistrial, 
and two others, without expressing any opinion as to the principal 
qQe9tion raised, held that this was not a question arising at the trial 
which could b^ reserved, and that therefore the Court was without 
jurisdiction^ whereupon the judges standing eight to uphold the 
verdict, and only six to qua!<h it, the verdict was held good. 

This, I admit, is not a very satisfaciory case to go by, the more 
80 that it seems to me, that the weight of argument was with the 
minority. Yet, it is the solemn decision of all the Judges of England 
on precisely the same point as the one raised in the present case. 
Until overruled by a tribunal of similar or superior authority to the- 
one by which it was pronounced, this decision would be binding in 
England, even upon the Judges who differed from it, ahd I think it 
should also be binding with us, there being here no contrary 
jarisprudence, or rather no decision on the point. The strongest 
objection urged against the verdict is that the defendant has been 
deceived as to the party serving on the jury, and that he may thereby 
have been deprived of his right of challenge. He thought it was 
Robert Grant who was sworn to try him while it was Robert Crane. 
This objection, which is no doubt a serious one, would equally apply 
to a cas^e of misnomer. For instance John Grant may have been 
summoned and placed on the panel as Robert Grant, and on the 
name of Robert Grant being called John might be sworn, there being 
00 Robert Grant. The prisoner might have objections to John Grant 
and none to Robert Grant whom he supposes to be a different person, 
and therefore does not challenge him. In such a case the Criminal 
Procedure Act of 1869, section 78, expressly declares that this is no 
ground of objection after verdict. The statute goes much further by 
providing that the fact that a party whose name is not on the panel 
shall have served on a jury, shall be no ground after verdict for setting 
it aside. This is a much stronger case than the one under 
consideration, for a person not on the panel could only serve on a jury 
by answering to the name of another person inscribed on the panel 
nnder the same name, or under a different name, and in both cases 
it would be personation just as much as Robert Crane did in the 
present case personate Robert Grant, with this additional objection 
*tbat the person acting without being on the panel might not have 
the qualifications required of a juryman, while Crane being on the 
panel possessed those qualifications. From this it would follow that 
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Regina if Robert Crane's Dame bad not been on the panel, he raigbt have 
Feore. actfd OD the jurj instead of Robert Grant and the verdict would, 
under the statute, be held good, no objeciion having bt'en oiade 
until after verdict. If, therefore, the verdici is to be held a nullity 
in this case, it would not be because Crane acted as a juryiuao 
instead of Grant, but because his D^n:e was also on ibe panel, which 
alone prevents him from coming within the precise lerroa of the 
statute. This materially diminishes the force of the objection. 

The whole tendency of criminal legislation has of late been to 
do away with purely technical objections and to afford relief in 
cases only where some injury appears. It does not appear here that 
the defendant had any grounds of challenge against Crane or that be 
suffered any prejudice. The decision in the case of Melior being in 
the same direction as the statutory provisions above alluded to, i 
consider that this Court would be acting within the spirit of the act 
by following that decision. 

It has been stated at the argument that the present case was 
more favorable than that of Melior, because here the objection had 
been taken immediately after verdict, and before the jury had 
separated, while in the case of Melior the objection was only made 
after the judgment had been rendered. If this could make any 
difference, I think it would not make this case more favorable to the 
defendant but rather the reverse. The circumstance relied upon 
cannot fail to raise the strongest presumption, no affidavit to the 
contrary being produced, that the defendant knew before the verdict 
was entered that Crane was on the jury and that Grant was not. If 
so, by allowing the trial to go on without objection, he not only 
waived his right of challenge if be had any, but also thereby he gave a 
tacit consent that one juror should act instead of another. With the 
consent of the party to be tried jurors are most frequently taken out 
of the order in which they stand on the panel and in which the law 
directs they should be called, as when a prisoner consents to be tried 
by a jury entirely composed of jurors speaking his own language or 
by the same jurors who have tried him on a former indictment, and 
the verdicts rendered in such cases are unimpeachable. In the Melior 
case there was no express or implied consent since the error was 
only discovered after judgment. 

For these reasons, although not without considerable hesitation, 
I would allow the verdict to stand. 

The majority of the Court taking a different view, considers 
that there has been a mistrial, and that the defend&nt must be tried 
again 
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The Court will not, however, direct the issae of a venire de novo Repna 
as this would Dot be in accordanoe with our general course of Feore 
proceeding, and to avoid objection, will simply order that the 
defiendiini be tried again at the next or other subsequent term of the 
Conn of Queen's Bench, criminal side. 

Sanborn, J. — I agree with the Honorable Chief Justice in the 
observdtions he has just made, and that upon the whole the verdict 
ought not to be disturbed. It is rare that a case occurs where the 
aaiborities are so nicely balanced, and that a case so like the one 
dii*cuse«ed is found as the case of Meltor and this. The Mellorcase 
involves the same question of law as is raised in the present case, 
and it is presented on a reserved case under a similar state of law 
and lacts with this. In that case fourteen judges sat. Six were for 
maintdining the verdict on its merits, and six for setting it aside on 
il8 merits ; and two considered that it was not a question which 
arose on the trial, and was not properly a case to be reserved. 

A juror named Robert Crane answered to the name of Robert 

Grant Both were jurors on the panel, and legally qualified to 

serve. The prisoner did not challenge Robert Crane, who answered 

to the name of Robert Grant. After verdict, it was suggested that 

Robert Crane had been sworn under the name of Robert Grant. It 

is claimed to be a mistrial, as the prisoner might have desired to 

challenge Crane, had he appeared when his proper name was called. 

There is no proof, by affidavit or otherwise, that prisoner had any 

reason to challenge Crane. The right of peremptory challenge to a 

certain number is given to the prisoner. This is given because, if 

he were compelled to show cause for challenge and the cause were 

held insufficient, the fact of the challenge might produce in the mind 

of the juror an unfavorable impression respecting the prisoner. 

After verdict no such cause exists. He need have no delicacy. If 

there were the slightest reason for him to believe Robert Crane 

unindifferent, he could assert it. But he falls back upon the naked 

rule of law, and says ** I had a right to challenge Crane, not merely 

SQpervisum, but by reason of his name only.'* Under our statute 

32 and SS Vic, c. 29, s. 79, a misnomer in a juror does not vitiate a 

trial. If Robert Crane had been upon the panel as Robert Grant, 

and no such person as Robert Grant were on the panel, and Robert 

Crane had answered to the name of Robert Grant and served, it 

Would be no mistrial. What would have been the difference to the 

prisoner in that case from this ? So far as his right of challenge 

depended upon the name and not upon the corporeal presence, 

the cases would be the same (12 Ewd. 231), where the twelve 
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KegiM jadgps ananirnoasly held there wa;« no inisirUl. Why should any 
Fton, distiDCtioD be made? The answer s readily formed. The one CJise 
eon;e8 within the letter of the law, and the oiht^r does not. I think 
while rales of law which protect rights should generally be construed 
strictly, Conrts are not to act as mere machines but must reg ird the 
reason of the law, and the maxim applies here ^^ cesscU raiio legiSj 
eessat lexV The law permits of a pers^on being called and of bis 
serving whose name is not on the panel at all, and of a juror being 
called by a wrong name and of his serving ; and in neither of these 
cases is it a mistrral. i 

If one juror answers to the name of another and serves, it is 
ejusmode/n generis. There is no violation of the spirit of the law 
where there is no prejudice suggested in the one ca^e more than in 
the other. In fact, the law provides for the case, wh-ich is the 
stronger where the objection has the greater force. 

The case of Mellor was a capital felony where the judges would 
naturally be impress^ed with the responsibility of deciding with 
greater care of the rights of thi anca»ed, where his life was suspended 
in the balance, than in a case like this, where only his temporary 
liberty was concerned. In the Mellor case, six judges held that 
there was no mistrial, and the six who took the view that it was a 
mistrial founded it upon the strict letter of the law, and not because 
there was any prejudice, and admitted the nicely of the point. Tbe 
conviction stood good. I am dispo^^ed to accept that as a precedent, 
and I would not hold this a mistrial. 

Ramsat, J. — The prisoner was convicted for forgery. Before 
the jury left the box, it was noticed that one Robert Crane had been 
sworn on the panel as Robert Grant, this being the name of another 
juror, and it was moved in arrest of judgment that the verdict could 
not be maintained. Mr. Justice Tessier reserved the case. 

At different times in England a great many cases of a somewhat 
analogous character have come up, and on a review of them. Lord 
Campbell, Ch. J., was of opinion in the Mellor case, (D. & B., p. 
488,) that the weight of authority was in favor of the prisoner. Mr. 
Graham, in his work on New Trials, has also examined these cases, 
and has arrived at a somewhat different conclusion. 1, 20, 2nd Ed. 
He thinks the cases may all be reconciled, and he endeavours to 
extract from the general rule <*that, when in empannelling the jury, 
'< there is blameless omission or misapprehension of tbe forms, it 
" will not vitiate the verdict ; but if, in addition to this, the juror be^ 
*^ legally disqualified, and no opportunity given to challenge him^ 
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*'tbe vt'rdict will not cure the defect, and a new trial will be Regina 
•( granted." Mr. Graham's rale seems to me to be undeniable, but FeoVe. 
it is so general that it really is of little use in the determination of 
the present case. The question here is whether-— one juror answering 
to another juror's name, and being sworn under such name — the 
prisoner had an opportunity to challenge ? Whether it is essential or 
only a form ? 

It would be a tedious and unprofitable task to examine anew 
all the cases having any bearing on these questions, but after having 
given them all the attention I could, it seems to me that the case of 
Norman and Beaumont (Willes, 484,) supports the pretension of the 
prisoner in this case, and that the case of Hill and Yates, (12 East, 
229,) is opposed to them. In the former of these cases Richard 
Graeter, summoned and returned as a juror, did not attend tbe 
assizes; but one Richard Sheppard, who was verbally summoned to 
attend as a juror on the Crown side, thinking himself called, 
appeared and served as a juror. The verdict was set aside. In 
Hill and Yates, on the other hand, where the son of a juryman 
personated his father, and was sworn and served as a juror, and 
there was no objection till af^er verdict, it wa^ decided that 
the verdict should stand. I cannot see how those cases can be 
reconciled ; but I do not see that IVray and Thorn, (Willes, 483,) or 
the Juryman case, (12 East, 231 — Note) supports the holding in 
Hill and Yates, for they were merely misnomers^ the proper person 
appearing under an incorrect name. Again, Russell v. Ball, (Barnes, 
455,) and Rex v. Tremaine, (5 B. & C, 257 ; and 7 D. & R., 684,) 
do not necessarily support the case of Norman and Beaumont, for it 
appears that the persons who served were disqualified to act as 
jurors, and this element may have affected the judgment. Now, if 
we come to the authority of Hill and Yates, it seems open to the 
criticisms made upon it by Lord Campbell in Mellor^s case, 
(D. &B.,468.) 

It was not decided after argument ; but in a very informal way 
Lord Ellenbo ROUGH expressed the opinion (Barnes 455) of the 
judges. Indeed it can hardly be called an adjudication, and the 
reasoning in support of the opinion is not so cogent as to compensate 
for the lack of authoritative form. I: would appear that the extreme 
mischief to the public, and the inconvenience of having numerous 
applications of the kind arising out of inadvertent errors, was the 
sole' ground for the ruling. He did not even allude to the 21 Jac. I., 
c. 13, but treated it as a question of common law, which he wished 
then and there to set at rest. Lord Campbell very properly objects 
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Reffiiw to altering the law of the iand in this saramary manner. Even 
Feor«. before this Lord TENTKBDEir (then Abbott, Ch. J.,) in the case of 
Bex V* Tremaine^ referring to Lord Ellenbobough^s fears of 
inconvenience, said : ^' I think we mast not suffer oarselves to be 
inflaenced on the present occasion by an apprehension of ill 
consequences that may arise in other cases hereafter." 

We next come to the Mellor case. Now, whatever authority that 
case may have in England it can evidently have none here. Curious to 
say its adjudication does not decide the case before us, but on that 
point the judges stand six to six. The two other judges w^o gave a 
majority for the decision that the verdict should stand, refrained 
pointedly from deciding whether the objection, if taken otherwise, 
would be fatal or not. Two points were made by them : Ist, that 
the question was not ^^a question of law which arose at the trial ;^' 
2nd, that the Court for Crown cases reserved had no jurisdiction to 
order a venire de novo. It was said that the power to reverse, affirm 
or amend any judgment, or to arrest the judgment, or to order the 
judgment to be given at some other session, ^^ or to make such other 
order as justice may require," did not confer the power to award a 
venire de novo^ but that the general words only apply to things 
ejusdem generis^ as those particularized. Mr. Justice Cbompton 
remarked : *^ The books were full of authority (o show that no venire 
de novo can issue except on matter appearing on the record sufficient 
to justify such award, and if it be improperly awarded, it is error." 

With regard to the first of these points, it does not arise in this 
case, for the question was raised before the end of the trial, that is 
before sentence. But in any case it would be a very narrow mode 
of interpreting an enactment such as that permitting (he reservation 
of Crown cases, to say that a question did not arise at the trial, 
because it was not insisted upon then. The question took its rise at 
the trial, although only noticed after. Again, if under the statute 
the judge had not power to reserve the question, he certainly could 
not have entered the difficulty on the record, and the accused would 
have been without remedy, whether he suffered injustice or not, thus 
effectually according all the inconvenience so much dreaded by Lord 
Ellenbobough. The jurisprudence in this Province is to givethe fullest 
possible scope to the enactment permitting the reservation of questions 
of law, and I think our jurisprudence is more consistent than that in 
England on the point. In Reg. v. Welch^ (2 C. & K., p. 9SS,) it was 
held that whatever appeared on the face of the record might come 
up on a reserved case. In this decision Pollock, C. B., and Fabke, 
B., concurred, and so also it was held in Reg. v* Martin^ (6 C. & K., 
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page 956,) that what could come up on writ of error could be ^"j^^°' 
reserved. In this last case, Mr. Baron Rolfe said that the word ^®^^* 
trial ia the English Act should have a very liberal construction, and 
that it includes any proceeding in the Court below. This is the 
view which has prevailed here, and which has evidently influenced 
the legislature in passing section 80 of SS and 33 Vic, cap. 29, to 
which I shall refer more particularly in a few moments. But'on the 
back of these cases which authorise a reservation of anything that 
appears on the face of the record, we find Mr. Baron Parke in the 
case of Faederman^ (Den. 565,) restricting the trial to what takes 
place after issue joined, and the Court absolutely held in that case 
that the Court for Crown cases reserved had no jurisdiction to decide 
on the merits of a demurrer to the indictment, because there was no 
conviction. The case was remitted to the Court below, and the 
demurrer, which had been successful as to several counts, was 
taken as a confession of the counts which stood good, and 
Faederman and the other prisoners were actually transported without 
farther trial. It is evident then that if they were not convicted on 
their confession by the dismissal of their demurrer which was prior 
to the reservation, they were never convicted ; but they were 
transported. 

In favourable contrast to this decision stands the case of DcMuat 
before this Court. The prisoner was convicted of forgery, and im- 
mediately afterwards, but before sentence in another case, evidence 
was adduced which threw considerable doubt on the correctness of 
the previous verdict, and Mr. Justice Mondelbt, with the assent of 
the representative of the Attorney General, set the verdict aside and 
ordered a new trial. The next term the case came on, and Mr. 
Justice Aylwin, who presided, refused to proceed with the trial, and 
he reserved the case for the consideration of this Court. The 
question of jurisdiction was raised and unhesitatingly disposed of. 
There had been a conviction, whether theft valid or not, and the 
trial could not be considered at an end till after sentence. This 
Court therefore carried out the spirit of the Statute, and I think they 
did not violate its terms. They looked at the law from the same 
point of view as Mr. Baron Rolfe, in the case of Reg, v. Martin. 

Still less cap the second point arise here, for, by our Statute 32 
and 33 Vic, cap. S9, sect. 80, the writ of error is taken away, except 
for objections which could not be reserved, or which the judge has 
been called on to reserve and has refused to reserve. It is not after 
this to be infen'od that the power of the Court on a Crown oaae 
reserved is not equal to that of the same Court on a writ of eroM. 
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»«§"»* To hold ihis would be to maiataia that if the question could be 
Feore. reserved, and was reserved, the remedy which the party would be 
entitled to on writ of error would be lost. Besides, ordering a venire 
de novo is an order ejusdem generis as the order reversing, affirming, 
amending or arresting a judgment. The controlling words are that 
the order must be such as ihe justice of the case may require. The 
Court is to apply the proper remedy. This is clearly the intention 
of the act, and the words are ample enoug*h. It may be further 
added that from the very form of the section of our law, the rule of 
construction efusdem generis doe*) not apply. — C S. L C, c. 77, s. 58. 

We are therefore thrown back on the merits of the question 
reserved, and with all due respect for the opinion expressed by six 
of the learned judges in the Mellor case, I must say I think the 
question hardly admits of doubt. The true test is whether the 
prisoner had a fair opportunity to challenge Robert Crane, the juror 
being called by the name of another juror, Robert Grant. 

It cannot be said that this is not a material right, however 
immaterial its application may be in the majority of ca^es. It also 
follows, if one of the jnrors can be called and sworn for another, 
the whole twelve may answer under the names of their fellows, and 
if so, the order of calling to which so much attention is usually paid, 
and which is regulated by our statute in a positive manner, becomes 
illusory, (32 and 33 Vic, cap. 29, sec. 40). The jury called does 
not appear, so that the order of calling is upset in a manner which 
may be very prejudicial to the prisoner, without his having any 
opportunity of protecting himself against the irregularity. It is said 
that the prisoner may be perplexed by a misnomer in the same way. 
This is' perfectly true ; but a rule of positive law, 32 and S3 Vic, 
cap. 29, sec. 79, declares that after verdict the misnomer of a juror 
shall be no ground to set aside the verdict. 

This brings me tu the question at common law. There seems 
to be no doubt that any misnomer of a juror was a ground to set 
aside a verdict. Before the Statute 21 of Jac. I., in the case of 
Fermor v. Bomigton^ (20 £lz., 222,) one Taverner was named one of 
the jurors in the venire faciaa and in the diatringaa^ but one Tnrnor 
was returned in the return to the distringas^ and served, and this was 
held to be a mistrial ; and Cokb cited a precedent where a juror 
was returned as Gregory Willot, and in the distringas he was 
named George Willot, and he passed on the inquest, and the 
judgment was stayed ; and another precedent where Mizael was 
returned on the venire facias and on the distringas as one Michael, 
and both names were returned as surnames, and the judgment was 
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stayed. And ia the case of HasseU v. Payne^ (Cro. Elz., 256,) Coke Regma 
showed that George Ellinger was retaraed, and that Gregory F«ore. 
EUioger appeared aod was sworn, and the attaint was set aside. 

I take it, therefore, that before the passing of the Statute 21 of 
Jae. I., the serving as a juror of any person not a juror, or one juror 
for another, or by a name not his own, or by a false addition, or of 
any disqualified person, would make the trial null, and that this is 
only modified in this Province by the Statute of Jac. I,, and by the 
section of our Criminal Procedure Act, 32 and SS Vic, chap. 29, 
sec. 79. 

It is not pretended on the part of the Crown that the case in 
question is within either of these statutes, and I am therefore of 
opinion that the verdict should be set aside, and what is equivalent 
nnder our system to a venire de novo be awarded, that is to sav, that 
he be ordered to be tried as if no trial had taken place. 

I would not have it to go abroad that I do not recognize the autho- 
rity of precedents, particularly in the demonstration of criminal law, 
but the laws of England only make precedents binding when they are 
uniform, or when there is a current of decisions of unquestionable 
authority. But here we are not bound by the decisions of the judges 
in England, except as they are reasonable. We have statutes of our 
own, and we must take the responsibility of interpreting them. 

As to the suggestion of inquiry, I would ask how is it to be 
made ? it was mixed in the MeUor case, overlooking the cases of 
Welch and Martin^ with the question of error, which, as I have shown, 
cannot disturb our deliberations. Then we have the difficulty of 
consequences ; with consequences we have nothing to do, if the 
consequences may be prejudicial to the prisoner. But really the 
consequences are not alarming, the prisoner will be tried again. 
This is a very small inconvenience. 

The Honorable Justices Mouk and Tcssur concurred with Mr. 
Justice Ramsat, and the verdict was accordingly set aside and the 
prisoner ordered to be tried again. 

Richard AUeyn^ Q. C, for the Crown. 

F. X. Lemieux^ ) 

> for the Prisoner. 
C. Fiizpatrickj ) i 
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Chram Stuart, J. 

CARON et dL v. CLOLTTIBB. 

PROMI880RT KOTB — PRE80BIPTIOH. 

HilLb: — The endoraemeDt of payments on a promissory note is not an interruption 
of preaoription. The Hmitation office years operates as a statute of repose 
which eitinguishes the debt, and nothing less than a new promise in writing 
can suffice to found an action upon. 

Any endorsement of interest or part payment of principal should be 
written by the debtor and signed by both parties. 

Per curiam, — This case is one of some practical importaDce; 
it is an action by the indor.see8 of a promissory note for $181, 
payable on demand, made by the defendant to one P. Lizotte or 
order, dated 25th February, 1867. The declaration, after setting oat 
the note, alleges payment on account in 1868, $10 ; in 1870, $10 ; 
and in 1871, of $5, without saying to whom, however; the note has 
a memorandum upon itof these payments. The defendant pleaded 
a prescription of five years before action brought; there was a 
general answer to this plea. When the case came on for final 
hearing, it was discovered that it could not be supported by the 
mere production of the note, and a special application founded on 
affidavit was made to the discretion of the Court to re-open the 
enqufite, which, under the circumstances, was granted. When the 
case was called from the enqu^tes after this, the plaintiffs were not 
present and they were foreclosed. A term of the Court, and perhaps 
two, was allowed to pass before the plaintiffs again applied to the 
Court to be relieved from their default ; and the case having been put 
down again for final hearing. on the merits, and on the motion of the 
plaintiffs, both arguments came before me. 

I was of opinion that, the plaintiffs not having moved at the 
first term after their foreclosare to be relieved, and not accounting 
for their absence when the case was called, I could not grant the 
application ; but I must own 1 all the less reluctantly came to that 
conclusion that I did not see, upon the pleadings as they were, any 
advantage the plaintiffs could derive from my granting it. And it 
may be well to refer to our law of limitation upon which this case 
turns. Mr. Parsons, in his elements of mercantile law, says: 
^' For the law of limitation there is a twofold foundation. In the 
first place, the actual probability that a debt which has not been 
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claimed for a long time uhu paidy and that this is the reason of the c^nn etai. 
silence of the creditor. * But,ybesides this reason, there is the ciouuer. 
inexpediency and injustice of permitting a stale and neglected 
claim or debt^ even if it has not beenpaid^ to be set up and enforced 
after a long silence and acquiescence. In truth these two reasons 
mingle ; but as one or the other prevails, its effect is seen in the 
construction of this law and in its application to cases." 

** If, for example,, the statute is considered as only a statute of 
presumption, or, in other word^, if it is supposed to say that a debt 
which is six years old, shall not be demanded, because the law 
presumes that so old a debt must have been paid ; it is obvious thai 
Courts will look to the evidence offered to meet the law, mainly for 
the puipose of requiring that it shall rebut this presumption by 
proving that the debt still exists. And in this view, and for this 
purpose, 071^ acknowledgment or admission of the mere existence of 
the debt, by the debtor, would be sufficient to do away with the law. 
II, however. Courts regarded the Statute rather as a statute of 
repose, or, in other words, as intended to prevent the enforcement of 
stale claims, whether they were paid or not, then U is obvious that a 
mere admission that the debt toas legal and remains unpaid atfounis to 
nothing. The law says it has remained unpaid so long that it is 
too late now tcT bring it forward. But if the debtor is willing to 
waive the protection of the law^ and not only acknowledge the debtj but 
promises to pay it^ there is no reason why he should not be held upon 
this promise.*'* 

It is certain that the Courts in England in their early decisions 
inclined to the first view, but in their later decisions it has been 
regarded as a statute of repose, and such is now the construction put 
upon it. 

In Spring v. Gray, o Mason, 523, Story, J., says: I consider 
tbe statute of limitations a highly beneficial statute, and entitled, as 
such, to receive, if not a liberal at least a reasonable construction, 
in furtherance of its manifest object. It is a statute of repose ; the 
object of which is, to suppress fraudulent and stale claims from 
springing up at great distances of time, and surprising the parties, 
or their representatives, when all the proper evidence and vouchers 
are lost, or the facts have become obscure from the lapse of time, or 
the defective memory or death, or removal of witnesses. The 
defence, therefore, which it puts forth is an honorable defence, 
which doeanot seek to avoid the payment of just claims or demands, 
admitted now to be due, but encounters in the only practicable 
manner, such as are antient and unacknowledged ; and whatever 
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CMon etai. may have been their original validity, such as are now beyond the 
cioutier. powcT of the party to meet with all the proper vouchers and evidence to 
repel them. The natural presumption certainly is^ that claims which 
have been long neglected, are unfounded, or, at the least, are no 
longer subsisting demands. And this presumption the statute has 
erected into a positive bar. There is wisdom and policy in it, as it 
quickens the diligence of the creditors, and guards innocent persons 
from being betrayed by their ignorance or their over-confidence in 
regard to transactions which have become dim by age. Yet, I well 
remember the time when Courts of law exercised what I cannot but 
deem a most unseemly anxiety to suppress the defence ; and when, 
to the reproach of the law, almost every effort of ingenuity was 
exhausted to catch up loose and inadvertent phrases from the 
careless lips of the supposed debtor, to construe them into 
admissions of the debt. Happily, that period has passed away, and 
judges now confine themselves to the more appropriate duty of 
construing the statute rather than devising means to evade its 
operation. 

Such are tbf opinions of one of the most accomplished Jurists 
that thi^ continent has produced, upon the present and past decisions 
of the Courts of England and America upon the subject in question. 

The English Statute of Limitations and the Statute of Frauds 
were both extended to Lower Canada, and are found in the Consoli- 
dated Statutes of Lower Canada, ch. 67 — and there was besides a 
limitation of actions on bills and notes in the Consolidated Statutes 
of Lower Canada, ch. 64, sec. 31, in the following words: "All 
bills, whether foreign or inland, and all notes due and payable in 
Lower Canada, on the first day of August, 1849, shall be held to be 
absolutely paid and discharged, if no suit or action was brought 
thereon within five years next after the day on which such bills or 
notes became due and payable, and all such bills and notes made 
and not due on the said day, or made after the said day, shall be 
held to be absolutely paid and discharged if no such suit or action 
has been brought thereon within five years next after the day on 
which such bills or notes became due and payable." 

Such was the law when the Civil Code was made law by oar 
legislature. 

Does it deny the remedy merely, after five years, and leave the 
obligation unimpaired .^ Or does it extinguish the obligation itself? 
This will be best ascertained by a reference to the articles of the 
Code on the subject* 
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Art. 2260. — The following actions are prescribed by five years: cwaetat. 

§ 4. Upon inland or foreign bills of exchange, promissory ^^^"^'^''' 
notes or notes for the delivery of grain or other things, whether 
negotiable or nol, or apon any claims of a commercial nature, 
reckoning from maturity ; this prescription, however, does not apply 
to bank notes. 

Art. 2267.— [In all the cases mentioned in articles 2250^ 2260, 
be, the debt is absolutely extinguished, and no action can be main, 
tained after the delay for prescription has expired.] 

This last article is put within brackets as new law. I cannot 
see how the limitation upon the action on notes already cited from 
the Consolidated Statutes of Lower Canada, which enacted that by 
the fact of no suit or action being brought within five years from the 
day on which the note sued upon became due and payable, such 
note should be held to be absolutely paid and discharged, could be 
interpreted into anything short of a presumption of law ;um ei de jure 
of payment; but if there was still room for doubt, there can be none 
now, that the debt is extinguished and no action can be maintained 
after the delay for prescription has expired — this is indubitably a 
presumption juris ei de jure that cannot be controverted by evidence, 
which presumptions are thus defined in art. 1240. No proof is 
admitted to contradict a legal presumption, when on the ground of 
snch presumption the law annuls certain instruments or disallows a 
suit, unless the law has reserved the right of making proof to the 
contrary, &c. 

In the case of promissory notes the law disallows the suit and 
extinguishes the debt both, by lapse of time merely, and therefore qo 
proof could be admitted to contradict the presumption arising from 
the lapse of five years without a suit being brought upon it — ^and the 
limitation of the action is a statute of repose beyond doubt. 

The object of the plaintiff in re-openinsr the enqudte was to 
prove the endorsement of payments on the note produced, which it 
was argued would prove an interruption of the prescription. To the 
plea of prescription there was no special answer, setttng up a new 
promise to pay it, which must have been in writing, as required by 
the following art C. C. : 

Art. 12S5. — In commercial matters in which the sum of money 
or value in question exceeds $50, no action or exception can be 
maintained against any party or his representatives, unless there is a 
writing signed by the former in the following cases : 
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caroneta/. 1. UpoD aoy promise or acknowledgment whereby a ctobt is 

ciott'tier. taken out of the operation of the law respecting the liraitttion 
of actions. 

Bat it was urged that the indorsement on the note woold be 
snch poof of payment as would take the note oat of the operation of 
the law respecting the limitation of actions. Here again there is a 
provision in the Code. 

Art. 1229. — No indorsement or memorandum of any payment 
upon a promissory note, bill of exchange or other writing made by 
or on behalf of the party to whom such payment is made, is received 
in proof of snch payment so as to take the debt out of the operation 
of the law respecting the limitation of actions. 

This provision is found in the Con. Stat, of L. C, ch. 67, sec. 4, 
and was taken from the English law — in England snch entries had 
been held to take the debt out of the statute, hence this legislation. 

And it would seem that in England and here also, any indorse- 
ment of interest or part payment of principal, should be written by 
the debtor and signed by both parties ; signed by the creditor as 
evidence in favor of the debtor, written and signed by the debtor to 
keep the securiiy alive in favor of the creditor. 

No evidence of the indorsement could have taken the debt out 
of the statute, and the plaintiffs would have derived nothing from the 
granting of the motion. 

In treating of this subject, it is well to have clearly in mind 
the distinction between prescription which extinguishes the debt and 
becomes a title in the debtor, not differing in effect from an actnal 
payment, and limitation of action merely, which extinguishes the 
remedy and does not touch the obligation. Our law makes the lapse 
of time a prescription which extinguishes the debt, and nothing less 
than a new promise in writing can suffice to (ound an action upoo. 
In this case there is no new promise alleged or proved, and, therefore, 
the lapse of five years extinguished the debt, and the action is 
<)ismis8ed. 

Action dismissed. 

ttemiUard^ for Plaintifis. 
Dechene^ for Defendant, 
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0. T. COTfi, 

D6fendear. 

Jcoi 1 o . L'art. 887 dii Code de Procedure a plas d^etendoe que Tart. 1641 du Code 
Civil, et, en donnant & la Cour en vacancy le droit de conoattre des aotiont 
<' reeuUftDt des rapports entre locateurs et locataires," il oompread qik 
demande sp6ciale pour obteikir la cessatioo d'uo trouble doot le looateur 
est respoDsable et garant. 

2 ^ • Uo locatear qui souffre qu'un de ses loeataires fbange 1* destination des 
lienx loues, — en 7 exer^ant une Industrie qui rend inbabitables les lieux 
loues par ce rodroe loealeur aux locataires voisiney— est cense avoir 
permis ce changement de deHtinaiion; et sa responsabilit^ est la mdme que 
S'il I'eiit specialement autorisd par un bail. Si les slipulatioos da bail 
s'j opposent, le looateur seul pent les invoquer et en poursuivre la fiddle 
execution ou la resiliation. 

Per curiam : — Le 2 Juin 1877, le dfifendeur loua aux Cominis- 
saires da chemia de fer de Qu6bec, MoDir6al, Ottawa et OccideDtal 
partie d'ane b&tissedont il occupait partie lai-mdmecoromernagasia 
en gros de marcbaDdises secbes^ et dont le miliea avait 6x6 lou6 par 
lai i des eocantears. Les Commissaires occupaieDt sans bail 
depaig |e premier Novembre pr^c6dant la plas grande partie des 
Heux d^crits dans le bail du 2 Juin 1877. Le locataire de la partie 
iDterm^diaire ayant gtabli et mis en operation des moulins et 
machines pour une fabrique de cbaussures qui inconamodaient les 
Commissaires et leurs employes, et rendaient trds incommodes pour 
I'osage pour lequel les dits Commissaires avaient pris k bail les 
lieox par eax lou6s, ils protestirent le d6fendeur le 18 Juin 1877, et 
le somra^rent de faire cesser ce trouble ft leur joaissance. Ce dernier 
t^'en ayant rien fait, le Procur«ur General prit le 7 Juillet suivant, 
ao Qom de Sa MajestS dont les Commissaires sont les employes et 
les agents, un bref sommant le d^fendeur de repondre k une infor- 
mation pour le faire oondamner k faire cesser le trooble et k des 
dommages. Le d6fendeur a r^pondu k cette Information par une d6n^ 
gatlon et une exception. Par cette derni^re, il dit qu'il a load la parti« 
de la b&tisse qui se trouve entre son magasin et celle occnp^e par les 
Commissaires susdit^ k une Dame Jacques, sfiparie de biens^^ sob 
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^^iSSJlu*" ni*"» ®* raarchande publiqae, h la condition qu'elle n'y ferait ancaa 

cliA cbangemeDt sans soa consentemeat par 6crit, consentement quMl n'a 

jamais donng, et que, si les troubles dont on se plaint et qu'ii ignore 

existent, lis semblent le fait d^un tiers, et qu'il n^en est pas 

responsable. 

Comnae je i'ai ddja dit, la poursuite ne conclnt qu^i la cessation 
da trouble et k des dommages. J'ai d'abord eu des doutes si, dans 
une poursuite en vacance, sons Particle 887 du Code de Proc6dare, 
la Conr avait juridiction pour condamner le d^fendeur k mettre fin 
au trouble. L'article 1641 du Code Civil ne la donne que pour trois 
cas : 1 ^ , pour contraindre le locateur k faire les reparations et 
ameliorations stipul^es I6ga!e8 ; 2 ^ , pour r^silier le bail, a defaat 
par le locateur de remplir les obligations impop^es par la loi ou la 
convention ; S ^ , pour le recouvrement de dommages et iat6r6ts. II 
est Evident que cet article ne connait pas la partie des conclusions 
ou il est demand6 que le d6fendeur soit condamn6 k mettre fin an 
trouble ; mais, aprds mOre consideration, je suis convaincu que Part. 
887 du Code de Procedure a plus d*6tendue, et qu'en donnant k la 
Cour si^geant en vacance le droit de connattre des actions ** resultant 
desirapportsentre locateurs et locataires," il comprend une demande 
sp^ciale pour cessation d'un trouble dont le locateur est respon- 
sable et garant. Le silence des avocats des deux parties, qui n'ont 
ni Pun ni Pantre fait allusion k ce qui m*a d'abord paru 6ire nne 
diflScnh6, me fait voir quMls n'entretiennent aucun doute sons 
ce rapport. 

Les deux questions dont le dfifendeur soutient la negative sont : 
1 ^ • Y a-t-il trouble ? 2 ^ • Le d6fendeur est-il responsable ? Le 
trouble ne pent gudre faire doute. La preuve 6tablit que les 
machines, et surtout Pune d'elles, produisent une vibration fatigante, 
et font un bruit fitonrdissantet insupportable pour un exercice mental 
constant; que les occupations des Commissaires ainsi que celles 
de quelques-uns de leurs employes sont exclusivement mentales, et 
que celles des autres, k Pexception du messager, out en presque 
totality le m6me caractere ; que les Commissaires et leurs employes 
out plusieurs fois 6t6 troubles et mdme arr6t68 dans leurs travanx, 
qu'il leur a fallu interrompre et suspendre, et les Commissaires 
ajourner leurs deliberations. Tous les Commissaires et ceux des 
employes qui out bx6 entendus n'h6sitent pas a jurer que les lienx 
sont inhabitables, et quMl leur faudra necessairement les laisser si 
les moulins et les machines oontinuent k marcher. Le messager 
nous dit qu'il a lui-m6me 6t6 oblig6 de laisser sa position pour 
8'61oigner du bruit qui lui donnait des maux de tdte. 
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Le dfifendenr a examine I'un des propri^taires de la manafaoture u^ocureur 
et que]qae8*an8 des ouvriers, qui disent qn'ils y peuvent converser ^^j^ 
aor le ton ordinaire : mais il n'y a pas de fabriqaes, si brnyantes 
qu'elles soient« ou les gens qni travaillent ne peavent pas s'entendre 
et ne finissent pas m6me par si bien s'accoatamer k an brait assour- 
dissant quMIs s'y eompreiinent k demi-ton. 

Le dgfendeur est-il responsable du trouble ? Dans une 
action que le d^fendeur a prise trois jours apros son assigna- 
tion eontre le iocataire des lienx occupes par la fabrique, 
action sur laquelle il n'a fait aucune procedure depuis son 
rapport, il dit que si les troubles al)6go6s sont fond^s, ils con- 
stituent un changement k la destination des lieux que connais. 
saient ses locataires. Le trouble est prouv^ ; vsa Iocataire de partie 
de la b&tisse a done chang6 la destination des lieux qu'elle avait 
pris k bail ; a lui seul appartient le droit de la forcer d'en jonir con- 
form^ment Pleura conventions, auxqnelles laCouronne 6tait 6trangdre 
et dont elle ne pent pas exiger l'ex6cution. Elle n'a pas d'action 
conire le Iocataire du d^fendeur pour lui faire modifier sa jouissance 
oa I'emploi des lieux lou^s Elle ne connait que son locateur, le d6fen- 
denr, qui lui a promis paisible jouissance, et qui, en soufTrant qu'un 
autre de ses locataires change la destination des lieux en y exergant 
nne Industrie qui rend inhabitable pour elle ceux qu'elle occupe, 
devient responsable. Voil&sesobligations legalesetcontractuelles. Ce 
n'eat pas le cas d'une voiede fait par un tiers qui va, sans y pretend re 
ancun droit, troubler les Commis^aires dans leurs bureaux ; c'est un 
iocataire qui emploie a des fins qui sont incompatibles avec la tran- 
qnilitg et la paix des autres les appartements quUI tient k bail et dont 
il prdtend par \k m6roe pouvoir faire Pusage dont on se plaint. Ce 
n'est pas un trouble passager mais constant, un acte ]sol6, inconnu 
da locateur commun, mais Pusage permanent, I'exercice d'une in- 
dnatrie incompatible avec la jouissance a laquelle les lieux lou6s aux 
Commissaires 6taient destines, et ce au vu et su du locateur, qui 
occupe une autre partie de la mdme bfttisse, et qui, des le 17 Jain 
pr^c6dent, a 6t6 inform^ du trouble que cet exercice oausait a ses 
aotres locataires. Son silence autorise I'emploi qu'en fait le 
Iocataire : il est cens6 Pavoir permis, et sa res^ponsabilit^ est la 
mdme que sMI I'eAt sp6cialement autoris6 par un bail. Si les stipu- 
lations du bail qu'il a consenti s'y opposent, lui seul pent les 
invoquer et en poursuivre la fidele execution ou la r6siIiation. 

3 Duvergier, No. 310: *' Egalement lorsque lebailleur n'a lou6 
" qn'une partie de sa chose, il ne pent disposer de celle qui est 
" rest6e entre ses mains de maniere a nuire k ses locataires. Aussi 
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L«^oeoreur i^ lorequ'une inaisoD est compos^e de plusiears appartementg, si le 
co^ '' baillear en loae ud pour I'exercioe d'aoe indostrie brnyante, 
^^ dangereose ou iDoommode, qui, en nn mot, prfiseate qnelqnee tS' 
<« coDv^ienls, les locataires qui itaient antgrieuremeot dans la 
'* maiaoD, et qui eont troubles dans la jouiasaQce paisible aur laquelle 
^^ lis avaient compt6, not droit de demabderi seloa les circoDStaooes, 
^^ la r6siliatioD dn bail ou des dommages-iDtfirdts.'^ 

6 M«ireade, aur articles 1719-1720, III., page 447 : ''II doit le 
'^ (aire jouir, e'est-a-dire accomplir tous les faitn et acfes uficessaires 
'' pour Ini procurer coDstammeot une complete et paisible jouissance, 
'^ et, k plus forte raison, doil-il s'abstenir de tous ceuK qui pourrai«nt 
*^ entraver, amoindrir ou gdner en quo! que oe soit cette mftme 
^' jou.issaoce. Ainsi celni qui m'a lou6 ao apparlement daas one 
*' maisou bourgeoisement occup6e ha pourra pas ensuite y 6tablir 
'* one auberge^ y recevoir une raaison de jeu, una maison de 
'' prostitution, ni aucune profession de nature k readre rhabitatioo 
'^ de la maison incommode et pen convenable." 

6 Boileux, sur article 1719, page 41, parlant du trouble que le 
bailleur pent apporter k la jouissance du locataire, aprds en avoir 
enuni^r^ d'autres, il ajoute : ^' Enfia, dans le cas de location partielle, 
^' le bailleur ne pent convertir en auberge, en car§ ou en maison de 
'* jeu, ni m6me louer pour I'exercice d'une Industrie dangereose, 
'' bruyante ou incommode les lieux qu^il a conserves. Le preneur, 
^^ nous le r6p6tons, a compl6 sur le statu quo : modifier P6tal des 
'< choses, c'est porter une atteinte h, son droit. En pareil cas, il 
^' pent demander, suivant les clrconstances, des dommages et 
'^ int6r6ts, et m6me la rSsiliation dn bail.'' 

Troplong; Louage, No. 185; Arrftt de la Cour de Paris, 11 
Mars 1826. Sirey, 26, 2, 286 ; Paris, 10 Janvier 1842, D., pages 42, 
2, 63 ; Cassation, 8 Juillet 1850, D., p. 50, 1, 307. 

Conira: quant k artisan dont la profession est bruyante.-^ 
Taulier, p. 284. 

La preuve fait justice de la pretention que la fabrique 6tait en 
pleine operation k la date du bail fait aux Commlssaires. Les 
t6moins de la defense gtablissent que la principale machine, celle 
qui fait le plus de bruit et qui cause la plus grande vibration, n^a 
march6 que plusieurs jours plus tard. Puis, quoique le bail n'ait 
^t6sign6 que le 2 Jnin 1877, les Commissaires avaient pris k bail la 
plus grande partie des lieux d6s Novembre pr6o6dent, ils I'avaient 
poss6d6 depuis et poss^daient la totality des lieux d6crits aa bail 
depuis le premier de Mai dernier. 
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L'objet de la pr^nte action est de faire cesser ie troable, et ^j^^«"' 
les doromages ne doivcDt 6lre que DOfninaux. Le jugemeot accorde ^^^ 
la partie des coDclasions demaadant que le d^fendeur soitcoodamnfi 
i faire cesser le trouble, saar recoars qo'aura le Procareur 66n6rat 
si le difendeor ne met pas fin au trouble sous 24 heares de la 
signification du jugement, avec d^pens d'ane action de premiere 
classe« 

Jidea E. Larue^ pour le Procareur 66n6ral. 
MucKay Sf TurcoUet pour le D6fendenr. 



SUPERIOR COURT, QUEBEC. 

9th JULY, 1877. 

Oaranh Stuart, J. 
RSOINA ex relatione 

LANGELIER v. LAROCHE. 

(BUILDING 80CIETT — MAKDAMDI.) 

HiLD : — That a member of an incorporated building sooiety is not entitled to demand 
an inspection of the minutes kept hj the directors of the association, unless 
there be a parliamentatf direciioo to that effectf or be shew that be has an 
interest or is under the influence of a lawful motive in demanding the 
inspection. 

That the fact of taking a reasonable time (three days e.g.) to consider 
and take advice before complying with the demand, is not a refusal 
sufficient to justify a resort to the remedy by mandamus. 

Per curiam, — This is an information of Jean Langelier, of 
Quebec, Advocate, a member of '' La Society de Construction 
MntuelAe/' a body politic and corporate, praying that a writ of 
mandamus 6hould issue out of this Court directed to Robert Laroche, 
Secretary-Treasurer of the said body politic and corporate, and 
custodian in possession of the books, records and documents of the 
said corporation, enjoining him as such Secretary-Treasurer to suffer 
and permit the said Jean Langelier, as a member thereof, to inspect 
and examine the books of the said Society wherein are contained 
and recorded the rules and regulations for the management of the 
said Society and the transactions of the directors thereof. 

To this the defendant pleaded that, as a servant of the corpora- 
tion, he is subject to the orders of the board of directors of the same ; 
that upon the demand to see the minutes of the said directors, he 
informed the President of the corporation, who then informed Mr. 
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uiigeiier LdDgelier that he did not think he had a right to see the minates 
Larochc. kept by the directorS| and that it was then understood that Mr. 
Langelier should return on the 16th January following, daring 
which time the counsel of the corporation should be consulted on 
the subject. That Mr. Langelier did not return on the 16th January, 
when the defendant was prepared to communicaie the rules of the 
society, and has been ever since ready and is still ready to com- 
municate the rules and by-laws of the said society, but not the 
minutes of the operations of the directors. 

The parties have proceeded to evidence, and the case is now 
to be disposed of on its merits. 

On the ISth January last, Mr. Langelier did apply for commn- 
nication of a book, which application is in the following words : 

^^ Nous avoDs besoin de consulter le r§gistre des deliberations 
des directeurs pour affaires urgentes et se rattachant & la S. C. M , 
dont nous sommes tons actionnaires. Voulez-vous nous donner 
communication du livre que nous requ6rons de voir en notre 
quality d'actionnaires. 

^^ J. C. Lanoblijbb, 
^^ Chas. Langklibr." 

This building society is incorporated under the provisions of 
C. S. L. C, ch. 69, and is managed by a board of directors who 
keep in a book minutes of their transactions, which transactions are 
liable to the review, allowance or disallowance of the society in 
such manner as its general rules direct. 

The rules for the management of the society are required to be 
recorded in a book which shall be open for the inspection of 
members. 

On the ISth January last, the relator and his brother applied for 
the inspection of the minutes of the deliberations of the directors, — 
the president informed them thai he was under the impression that 
they were not entitled to such inspection, but he would take legal 
advice, and mentioned the 16th of January following as the day , 
upon which he would be prepared to return an answer to their 
request — however, they then put in a written demand for inspection, 
which has already been given, and left, probably hinting at the 
institution of the proceedings afterwards taken. 

Two questions present themselves for decision : 

1. Was there a refusal to give the inspection they demanded ? 

S. Are they entitled to such inspection ? 
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As to the first qaestion : LAngeUer 

A demand must be properly made, and there must also be a ^''"'^'^' 
distinct refusal to do the thing demanded before a writ can be 
granted ; it is not necessary that the word refusal should be used, 
bat there should be enough from the whole of the facts to shew that 
for some improper reason it is not intended to grant the demand, 
bnt a distinct determination must appear on the part of the defendant 
not to do what is required. The fact of taking reasonable time to 
consider and take advice before fulfilling the demand, is not a 
refnsal, and the relator should have called on the 16th when a 
definitive answer would have been given him. The answer would 
have been that he might see the rules but not the minutes of the 
directors — that appears by the plea. 

It will be borne in mind that the building society in question is 
a private body, in which the duties and obligations of its oflicers 
towards the subscribers of stock have little, if anything, of public 
duties, they are rather of a private nature ; but without enlarging 
upon the difTerences that exist between such duties and those of 
a pablic nature and general interest, I would remark that with 
reference to the « right of inspection of books, aceonnls, &c., for 
which a writ of mandamus can issue to compel the same, it must 
rest on one of two grounds, either upon a Parliamentary direction, 
making it a duty to grant such inspeclioo, or upon some proper and 
definite object resting upon a legal interest, which is shewn to the 
satisfaction of the Court; in this last case, the Court must be 
satisfied that the party desiring inspection is under the influence of 
a proper motive. 

The act under which this society is incorporated requires the 
directors to keep a minute of their transactions, which are made 
liable to the review, allowance, or disallowance of the society, in 
sach manner and form as such society shall by their general rules 
direct. Thp power over these minutes, which is unlimited, is in the 
body, not in the individual stock-holders, and there is no provision 
that they are liable to inspection to the individuals ; on the other 
hand, the rules for the management of the society are to be entered 
and recorded in a book for the purpose, which is to be open at all 
times for the inspection of the members. There is a Parliamentary 
direction as to the rules, and none as to the minutes. There 
is nothing whatever to shew that the relator has any interest, or is 
under the influence of any lawful motive for seeking inspection of 
these minutes ; there is, therefore, no case upon which the Court 
can exercise any discretion in awarding the mandamus asked for ; 
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ungeiier U is DOt possible to arrive at the coaclusioa that the legislature 
urocbe. intended the minutes to be subject to the inspection at all times to 
the members, since it does not say so, and does give the right of 
inspection in the case of the rales. I am of opinion, upon both 
grounds, that there was no refusal before resorting to this remedy, 
and that the relator shews no case for ordering an inspection. The 
writ cannot issue. 

Petition and information 'dismissed with costs. 

Caok^ for Relator. 
Deryy for Defendant. 
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IsT DECEMBER, 1876. 
HAMEL y. LALIBERT£. 

B1PBI8B D'iNSTAarCK. 

Hbld:^1. That the parties to the cause mast be put in default to answer the 
petition en repritt d^inatanee before judgment can be given upon it, t-e-i 
there must be a demand of plea. 

2. That a judgment of the Court, declaring the continuance well founded, is 
requisite, even where no cause shewn against the petition. 

A petition en reprise d'instance having been filed Id the 
Prothonotary's office, after service upon the parties, and having 
remained eight days uncontested, the petitioner at the expiration of 
that time moved (under art. 439 and 440, C.P.) that it be declared 
admitted and well founded. 

DoRioN, J., rejected the motion as premature, no demand of 
plea to the petition appearing by the record. 

A similar judgment was rendered by Stuart, J., in Murphy v. 
Oampbelly S. C, Quebec, 6th March, 1875. 

It was also held, in d^Bstimauville v. TousignarU^ No. ISS, S.C., 
Quebec, 4th July 1873, by Stuart, J., after consultation with 
McRKDiTB, C. J., and Tessier, J., that a Judgment of the Court is 
requisite in every case, declaring the continuance well founded, 
even where no cause is shewn against the petition. 
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QUEEN'S BENCH— APPEAL BIDE. 

QUEBEC, 8th JUNE, 1877. 
Coram Domoir, G. J.y Monk, Ramsat, Samborm, TiasiiiB, JJ. 

BELL AND RICKABY. 

One Farmer, an hotel keeper, being largely indebted to the appellant, a Notarial 
Deed of Sale, daly registered^ was passed between theoi, whereby Farmer sold to the 
appellant, with right of redemption withm three years, certain moveable and 
immoveable property, comprising the hotel and furniture, being the ^ bulk of his 
estate, for a certain stated valuable consideration. Farmer remained in possession of 
the property under lease from appellant, and continued to carry on his business as 
usual. About ten months afterwards he became bankrupt and the respondent was 
appointed his assignee. In the meantime appellant had, with Farmer's consent, 
granted a lease of the moveables to Trihey and Johnson, in whose bands they were 
when respondent revendicated them as part of Farmer's insolvent estate. Trihey and 
Johnson did not contest, but the appellant intervened and claimed the effects under 
the deed of sale above mentioned. The respondent, contesting the intervention, 
prayed to have the deed in question annulled and »et aside as having been made in 
traod of Farmer's creditors. 

Hblo:— 1. That under the circumstances there was no fraud or illegal preference 
either within the provisions of the Insolvent Act or of the Civil Code. 

3. That even were fraud disclosedi the Court could not, on such an issue, 
declare fraudulent and annul that part of the deed affecting the 
immoveables. 

Such construction must be given to the Insolvent Act in the matter of 
fraud as to leave creditors some latitude to exercise vigilance to secure their 
debts, and debtors hopeful and energetic to work out their salvation, if 
neither on the part of the one or the other there appears evident intention to 
defeat ihe remedies of creditors or obtain fraudulent preference in contemo 
plation of insolvency. 

Absence of delivery is only a presumption of fraud, and it may be 
rebutted by other presumptions equally strong. 

This was an appeal from a judgment of the Superior Court at 
Three Rivers (McCord, J.) rendered the 2Srd November, 1876. 

McDougally Q.C.J was heard for the appellant, and Hanan for 
ihe respondent. 

DoRiON, C. J.) dissentiens. — On the 19th of January, 1875, 
Thomas Goodhue Farmer sold to the appellant the ** British 
American Hotel," at Three Rivers, and all the furniture it contained* 
together with a lot of land on the outskirts of the city, and £700 stg. 
of fourth preferential bonds of the Grand Trunk Railway Company. 
This sale was made for $15,409.60 of which $6,000 were in payment 
ofa ^* baillenr-de-fonds" claim, $4,000 in payment of a mortgage, 
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^U ' and the balance of 15^409.50 was declared to have been paid at the 
Rickabj. time of the signing of the deed. The sale was made sabjeot to a 
droit de rim^r^ by FtLTtner^ on reimbursing, within three years, the 
stipulated price of |(I5,409.50 and interest at the rate of 8 per cent 
payable quarterly, with a provision that, in case of insolvency, or 
default of any payment within sixty days after it was due, this right 
olr^m^fi should cease. On the same day, Bell leased to Farmer, for 
three years, for $1,837 a year, payable quarterly, all the property be 
had purchased from him. The two deeds were passed before Jobin, 
Notary, at Montreal, and the deed of sale was subsequently 
registered at Three Rivers, on the 1st day of February, but the lease 
was not registered. No delivery took place, and Farmer remained 
in possession of the whole, as before the transaction, until the 27th 
day of November, 1875, when a writ of compulsory liquidatioD 
issued against him, and the property was seized in his possession by 
an Interim Assignee. On the 3rd December, 1875, Trihey & 
Johnson took possession of the Hotel and furniture, as lessees of 
Bell, apparently under some understanding between Bell and the 
Interim Assignee, the natureof which is not well explained in the 
cause. On the 29lh of December, 1875, the respondent was duly 
appointed Assignee to Farmer's estate, and on the 24th of February, 
1876, be sued out a writ of Misie-revendicaUon to attach and revea- 
dicate from Trihey and Johnson the furniture and chattel-property 
seized under the writ of compulsory liquidation. To this action the 
defendants, Trihey k Johnson, made default, or at least, did not 
plead. The appellant intervened and claimed, under the deed of 
sale of the 19th of January, 1875, the furniture and property seized. 
The respondent contested this sale to the appellant, as having been 
made by Farmer in fraud of his creditors. He brought in Farmer as a 
party to the cause, and after a protracted Enqu6te, the Court below 
declared the sale to have been made in fraud of the creditors of 
Farmer, dismissed BelPs intervention, and declared the satsie-renen' 
dicaiian valid. The appeal is from this judgment. 

It is necessary, in order to complete the narration of facts, which 
I find established by the evidence of record, to add that, on the 
16th of December, 1874, Bell wrote to Farmer the following letter, 
which is a key to the whole transaction : 

<^ Montreal, Dec. 16th, 1874. 
" T. Or. Farmkr, Esq., 

**' Dear Sir, — / asked Mr. Wurtde to what way I could be secured 
^* in your daim or amount, so he told me you would require to make 
^^ out a list of all the furniture in the hotel, to attach to our agree- 
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** meot ; do it yourself^ make a list of each roonij commence at No. 1 ^» 

'^ and so on, you need not let any one know ofit^ this is the simplest Ricka^y. 

" way of secaring the whole, and then all I will trouble you for will 

*^ be an amount not exceeding 8 per cent on the whole debt to run 

^' till March, 1878, your running amount is $6,000, and then the 

'' 10,000.00, the whole sale will be for $16,000.00, and then you will 

^' pay me every three months 8 per cent, and have it in your power 

" to redeem the whole in March, 1878, by paying me $16,000.00, 

^* and by doing this, every thing is secure both for you and me, and 

'* then all I trouble you for is the rent at 8 percent, so that you can pay 

" others quite easily and not be troubled any, — I will bring the papers 

*^ down with me for yon to sign now by having every thing secured 

(' for me, if you at any time require my assistance 1 shall only be too 

^' happy to oblige yon ; of course this course is the only one as things 

*< stands at present; neither you nor me can tell how long we live, 

'^ and things has been done rather loose ; it is all very well as long as 

^^ we are attending to things ourselves. Attend to make out the list^ 

^' or if you are too busy 1 wUl send my son to assist you^ so that you and 

'* At in can do it very quietly^ between yourselves. 

^' Hoping you and your good lady are well. 

** Yours truly, 

" Adam R. Bull." 

On the 18th of January, 1875, Bell wrote another and most 
pressing letter, in which he tells Farmer that ^^ he cannot renew his 
*' notes for ever and lay out of his interest without such security as he 
*' asked^^ that ** under the prospects of things he has invested enough 
^' aiready^^ ; that <^ he wants the security now on the time mentioned and 
^^ in the order of things mentioned.^^ 

On the ISth, Bell again writes: ^^ Be careful in making the list 
'' to have a price to every article and mention every article of furniture, 
'^ setting down price opposite ; this you wUl find turn out good for 
'* yoursdfas weU as mf ." 

^' Go quietly around and write down everything. It is no 

'* one^s business to meddle unth you in our settlements^ and when this is 
arranged you may require to use me again^ which I hope I shall be in a 
*' position to serve you.^^ 

Upon receiving these letters, Farmer went to Montreal, and made, 
to Bell the sale of the 19th of January, and took from him a lease of 
the same property on the terms already mentioned. The list of 
articles which is annexed to the deed of sale does not altogether agree 
with the furniture in the hotel, but it is alleged by Bell, in his inter- 
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Bell vention, that, notwifhstanding very conniderable discrepancies, the 
Rickaby. intention was to sell all the farnitare in the hotel at the time of the 
sale. 

The sale included : 1 ^ The hotel which, at the time, 
was assessed by the Corporation of Three Rivers, on a 

valaation made by the assessors, nnder oath, at $22,000 00 

and which on the following year was assessed at ^26,000. 
2 ® The Furniture and chattel property, inclnding 1,600 

bushels of potatoes, the whole valued at • 4,109 50 

3^ The lot of land near the city 1,000 00 

4^ The Grand Trunk Bonds.... 300 00 

Total $27,409 60 

sold for $15,409.60 as mentioned in the deed. The hotel being pat 
down for $10,000, there is, as nsual in such cases, a great difference of 
opinion in the estimate made of the value of the hotel. A number of 
witnesses say that it was fully worth the value it was assessed at, 
and even something above, while others say it could not have been 
sold, at a forced sale, for more than $10,000. If this last estimate is 
taken, although this is not the correct mode of valuing property, the 
value of the property sold would have been $15,409.50. The 
property left to Farmer, after the sale, consisted of the contents of bis 
cellar, and of a small lot of land, the whole valued at $2,500, and 
which, when sold, brought $1,405, exclusive of the lot of land which 
appears of small value. Faimer^s unsecured debts remaining after 
the sale, amoanted to $7,000 or $8,000. It is also established that, 
when the sale look place. Bell knew of no other property belonging 
to Farmer except the contents of his cellar, which, he says. Farmer 
prized at thousands of dollars, and which he had previously visited. 
Although the deed states that Bell paid $5,409.50 to Farmer when 
it was signed, no such sum was paid, but this portion of the 
stipulated price went in deduction of an open account, on which a 
balance of $536 remained cine, and for which Farmer gave his note 
to the appellant. 

As already stated. Bell had no delivery, never was in possession 
of the property sold, did not even know of what it consisted, except 
the hotel, never having seen a great portion of the farnitare, nor the 
lot of land near the city which he purchased. He merely formed an 
estimate of the value of these properties from the report of Farmer 
who sold them to him. Altogether the transaction bears the 
character of being a most unusual one, and was entirely out of the 
ordinary course of business. 
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The deeds were passed at Montreal, ninety miles from the Heu 
residence of the debtor, and kept so secret, under directions from Rickaby. 
Belly that neither the creditors nor even the inmates of the house, 
were informed of the transaction till months after The nature oi 
the transaction was even concealed from Mrs. Farmer, who was 
told it was a mere matter of form. It has been, however, contended 
that, as the deed of sale was registered, there was no concealment 
about ihe matter. But the lea:«e was not registered, and if it had 
been registered, it would make no difference. Registration is for 
the protection of intending purchasers and capitalists having money to 
invest, and not for chirographary creditors. A merchant does not 
send to the registry office each time that he has to fill an order from 
a customer. He trusts him upon his general reputation and 
apparent means. (2 Chardon, du Dol et de la Fraude, p« 13S.) 

The proof therefore shows : 

1 ^ . That by this sale Farmer disposed of the bulk of his assets 
for the payment of an antecedent debt ; 

2 ^ . That talcing the value of the property, at the estimate put 
upon it by the assessors and several other witnesses, the sale was 
made li in/ prto;, the price stipulated being only 65 per cent of its 
value, and Farmer was thereby rendered insolvent, since there was 
not enough left to him, taking the highest estimate, to pay 33 per 
cent of the claims of his other creditors ; 

5 ^ . That taking' the price stipulated in the deed to be the 
value of the property sold, Farmer was hopelessly insolvent when he 
made the sale ; 

4 ^ . That Farmer kept possession of the property sold, including 
1500 bushels of potatoes, under a lease for three years, and that Bell 
never had actual possession of any portion of it, except of the G-rand 
Trunk bonds. 

6 ^ . That the sale was made subject to a droit de rimH'i for 
three years, in faet, the conveyance does not seem to have been 
intended as an absolute sale, but as a mere additional security to a 
creditor by way of a chattel mortgage on all the furniture and effects of 
Farmer, which chattel mortgage is unknown to our law, except in 
the shape of a gage^ when the creditor receives and keeps in his 
possession the goods to which his lien attaches. 

6 ® • That it was made at the urgent request of Bell, Farmer's 
principal creditor, and who, as shewn by his own letters, knew, or 
had reason to know, the financial difficulties under which Farmer 
was labouring. 
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Ben 7 o , That ihe deed falsely represented the sum of $5409 50 to 

Kicknby. have been paid at the time the deed was signed, while no money 
was paid at that time, the whole consideration being an antecedent 
and overdne debt. 

Whether this transaction is tested by the rules laid down in the 
Civil Code, or by the provisions of the Insolvent act of 1869, under 
which it took place, I consider it should be annulled as having been 
made in fraud of Farmer's creditors. 

Under the code, a contract or a payment cannot be annulled 
unless made by the debtor in fraud of his creditors and to their 
injury. The fraudulent intent on the part of the debtor must be 
proved, and also that the creditor knew or had reason to know of the 
insolvency or d^con/ilure of his debtor. Art. lOSS, 1035, 1040 and 
993. 

Bat the law does not require direct and positive evidence of the 
fraudulent intent of the debtor, nor of the actual knowledge by the 
creditor of th^ financial condition of his debtor. Such proof would 
in most cases be impossible. Parties intending to' commit a frand 
do not boast of it, and a creditor who wishes to secure his debt will 
not proclaim that his debtor is hopelessly insolvent. This proof of 
fraud can only be made by proving the circumstances under which 
each transaction was made, and by the presumptions flowing from 
such circumstances. 

Chardon, traitg du dol, vol. 2. No. 303, p. 369 <* Les 

^' cr^anciers doivent done prouver et le dommage qui tear est fait 
'^et I'intention qu'a eu ieur d6biteur de le leur faire, mais comment 
'^ ^tablir oette intention ? 

^' Dans cette occurrence comme dans beancoup d'autres, si 
** la preuve dir^cte n'est pas possible, il en est d'indirectes que 
*^ fournissent lea pr6somptions offertes par les circonstances." 

B6daride, de la Praude, vol. 1, No. 254: ^* Dans tons lescas oil 
*^ la preuve testimoniale est admissible, la preuve par prfisomption 
" Pest 6galement." 

So, if an insolvent debtor gives the whole or greatest portion of 
his assets to pay one of his creditors, leaving nothing to pay his other 
creditors, he will be presumed to have intended what is the direct 
and natuial result of his act, that is to defraud or injure his creditors, 
whether in fact he had such actual intent or not. So, a creditor will 
be deemed to have known the insolvency of his debtor if, at the time 
of the transaction impugned, he was, from his previous dealings 
with him, in a position to know his circumstances, or if his 
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transacHons indicate a strong sospicion in bis mind of the insolvency seu 
of bis debtor. It is'not even necessary to establish that the debtor luctoby. 
was insolvent at the time of the transaction, it is sufficient to prove 
that by entering into it he reduced himself to a state of insolvency. 

Capinas, de la Revocation des actes faits en fraude des cr^anciers. 
p. 44, § S-3-4. 

The same rule prevails in England, and if the conveyance does 
not leave enough to ^^ pay bis present debts he is for this purpose 
** considered as if insolvent at the time of the conveyanee." Jackson 
ft Bowley^ 1 Car., and No. 97. — See also Bell's commentaries, p. 
216 — ^^or at least that it necessarily maMs him insolvent may prove 
" decisive." 

The circumstances which, under the rules established by the 
Code after the principles derived from the Roman Law and the 
jurisprudence prevailing both in France and in this country, raise 
presumptions of fraud in a conveyance, are the disposal by the debtor 
of the whole or greatest portion of his assests, the relation of the 
parties, the possession remaining with the vendor, clandestinity in 
the carrying out and concealment of the transaction and inadequate 
consideration. 

Bidaride, vol. 4, No. 1446-1448. 

This author, at No. 1451, says : ** Retention de la possession 
" par le pr6tendu veodeur. On n'achdte pas pour ne pas jouir, on 
'* DC vend pour retenir la chose ; cons6quemment, d'une part 
^' I'abandon de cette jouissance, de I'autre la retention de la 
^' possession, constituent une double et incessante protestation centre 
'* la sinc6rit6 de l'op6ration." 

No. 1452. — \^ Cela est tellement certain pour les parties elles- 
^' m6mes, qu'elles se garderont bien de faire de cette retention une 
'* des conditions appacentes du contrat, ou de l'ins6rer dans leurs 
^* stipulations. Ce sera tacitement par une contre-lettre secrete ou 
^*par une pritendue convention de bail que cette importante modifi- 
^^ cation de la vente sera arr6t6e." Speaking of the execution 
(H^cuUe ei clandestine the author at 1454 also says : ** Les parties 
^ qui donnent k leur convention une execution occulte et clandestine, 
" prouvent par cela m6me, par leur propre t6moignage, le pen de 
^' 8inc6rit6 de ces conventions 

** La v6rit6 loyale et franche n'a pas besoin de mystire. Ce 
^^ n'est done pas elle que les parties ont vouln soustraire k tons les 
^* regards ; comment d'ailleurs ne pas faire sonp9onner la fraude 
'^ lorsque I'on en prend les allures et la forme.*' Ever since the case 
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BjJ of The Attorney Oeneral v. Twyhe^ which forms the text of SmitVa 
{lickaby. first of his ^^ Leading Cases," olandestinity and want of possession 
were also considered in England as strong presnmptions of fraud. 

In the report of that important case the result of the points 
decided is tersely summed up as follows : 

^^ And thereforci reader, when any gift shall be made to you in 
*^ satisfaction of a debt by one who is indebted to others also : 
^* 1 ^ • Let it be made in a public manner, and before the neighbours, 
^* and not in private, for secrecy is a mark of fraud, tnd, let tbe 
«« goods and chattels be appraised by good people to the very value, 
*^ and take a gift in particular in satisfaction of your debt. Srd, 
^' immediately after the gift take possession of them ; for continuance 
^* of possession in the donor is the sign of trust." Smith's Leading 
Cases, vol. 1, p. 1, and cases cited, Sierberi and Spooner^ 1 ,M. & W., 
718 ; WoodhouBt v. Mwrqiy^ L. R., 6 Q.B., 634 ; Exparie Fotdey in re 
Nurse^li, R.,3chy., 515. Bell, in his commentaries of the Laws of 
Scotland, p. 214, says : ^* As concealment of a conveyance would at 
** common law be a badge of fraud and collusion, so the other creditors 
** were by this statute enabled, the moment of a conveyance 
^* becoming effectual, to take measures for proclaiming the bank- 
** ruptcy, if the debtor was insolvent, and so setting aside the deed 
** as an encroachment on the fair rights of the creditors." At p. 2S0, 
*' concealment of ai security granted for a prior debt is a fraud upon 
*• the statutes." 

These rules were acted upon by the Court here in the case of 
Barbour el al. v. Fairchild^ if Mitligan^ opposant, (6 L. C. Rep., p. 
113), where it was decided that non delivery is a strong presumption 
of fraud ; — ^and in Gumming et a/, and Smith et a/., where the Court 
ruled that an assignment of leases of the premises containing the 
property sold does not necessarily amount to an actual delivery. 
Also, in Salvos afid Beaupr6^ 18th February, 1875, Brown and 
Paxion^ 20th February, 1875, Lambert and Fortier et al., 16th 
' December, 1875, in which cases there was no direct proof of the 
knowledge of the insolvency of the debtor by the party dealing 
with him, and in two of which an apparent valuable consideration 
had passed at the time of the transaction, yet from the circumstances 
in each case, these parties were held to have bad a knowledge at 
the insolvency, constructive knowledge being held sufficient to set 
aside the conveyance. 

It is almost unnecessary to say, that presumptions are left 
entirely to the appreciation of the judge, who acts in regard to them 
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and 



in tbe same maDoer as a jury would. What is required is not the 
number nor the weight of each, but that all the oircumstances being Bictaby. 
takea together, they should carry conviction in the mind of the 
judge. (B6daride, Nos. 1465-6-7.) 

In the present case, I find such a number of tbe presumptions of 
fraud usually indicated by the authors, (2 B6daride, No. 769, £ al), 
telling against ^his transaction, that it is impossible for me not to be 
convinced that a fraud has been perpetrated towards the other 
creditors. 

If now passing from the rules applying under the Civil Code to 
^be provisions of the Insolvent Act, I find no more difficulty in 
declaring the transaction fraudulent under these provisions. 

By the Insolvent Act of 1869, sect. IS, sub. sect. 1, (the same as 
sect. S, subs. j. of the Act of 1875,} il is declared that ^^ a debtor shall 
'^ be deemed insolvent and his eHate shall become iubfect to compulsory 
^' Uquidaium^ if being unable to meet his liabilities in full, he makes 
^' any sale or conveyance of the whole or of the greatest part of his 
*^ stock or of his assets without the consent of his creditors or uriihoui 
'' satisfying their daimV It is to be remarked that the intent to 
defraud is not even required in this case, and a transaction which 
subjects a debtor making it to immediate compulsory liquidation 
under the Insolvent Act, cannot be held valid if proved to have been 
to tbe injury of the creditors generally. 

The conveyance made to the appellant also falls within the 
provisions of sect. 86 and 88 of the Insolvent Act of 1869. By the 
latter part of the firet of these two sections, it is presumed that a 
contract is made with intent to defraud creditors, if made to their 
i^tiry, by a debtor unable to meet his engagements, who afterwards 
becomes insolvent, with a person knowing such inability or having 
probable cause for believing it to exist. 

In this case, the injury is proved by the fact, that chattel 
property to the value of (5,409.50, part of the assets out of which all 
the creditors had a right to be paid rateably in proportion to the 
amount of their respective claims, were by the conveyance applied 
exclusively to the payment of appellant's claims, and also by the 
real estate being sold at an under valuation, so that there was 
comparatively nothing or very little left for tbe other creditors. 

The inability of a debtor to meet his engagements, does not in 
this section, mean actual insolvency, but refers to such embarass- 
ment in the afiairs of a debtor as prevents him from meeting his 
liabilities as they become due in the ordinary course of business. 
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^ This appears from appellant's own admissions to have been Farmer's 
Rickaby fioanoiat condition, when he made the sale of the 19th January, 
1875. In his letter of the 13th, the appellant wrote to Farmer that 
he could not renew his notes far ever^ and that he had to give his 
cheque on that very day to pay a note for him of $2,7S6. In 
his evidence the appellant also states, that on the 19th Jannary, 
Farmer owed him $5S3.S0 for arrears of interest ^n his mortgage 
claim of $10,000, and also $S 10.74 for interest on four promissory* 
notes. A debtor who is obliged to have recourse to constant 
renewals, and who cannot even pay the interest on such renewals* 
is, undoubtedly, unable to meet his engagements, within the meaning 
of section 86 of the Insolvent Act of 1869. The fact that the 
indebtedness of Farmer to appellant bad gradually increased from 
|6,000 in 1871 to $10,000 in 187S, and $16,000 in January, 18T5, is 
also a sure indication that he was unable to meet his engagements, 
and if all these circumstances did not convey an actual knowledge 
of such inability, they were sufficient to create, in the mind of any 
prudent man of business, sach suspicions as to amount to a probable 
cause for believing that Farmer was unable to meet his engagements. 
The pressing manner in which the appellant urged his claim and 
insisted on a conveyance of real and personal property, out of the 
ordinaiy course of business transactions, would of itself create a 
strong presumption of a knowledge on his part that his debtor was 
unable to meet his engagements. 

This sale must also be considered as a tranter of real and 
personal property^ made in contemplation of insolvency^ by way of 
payment to a creditor^ who thereby obtained an wgust preference over 
the other creditors, and such as are forbidden by section 88 of the 
Insolvent Act of 1869. It has already been shewn that, by this 
transfer, the appellant obtained an unjust preference over the other 
creditors, and it must be held to have been made in contemplation 
of insolvency, since insolvency was its immediate and neceasary 
result. As to the pressure used in this case, it need only be said 
that the doctrine of pressure, which in England has been carried to 
the extent of defeating in many oases the object of the insolvency 
laws, has never been acted upon in this province, it being considered 
as totally opposed to the letter and spirit of the provisions contained 
in articles 1981 and 1982 of the Civil Code, the object of which is to 
aecnre to each creditor his proportionate share of the assets of his 
insolvent debtor. Under these articles a creditor can acquire no 
preference on the proceeds of his debtor's property by being the first 
to attach it or to bring it to sale. Pressure cannot, therefore^ be 
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intoked to snstain a transaction by an insolvent debtor, but in many ueii 
instances msy be an additional circumstance from which knowledge Riok«br. 
on the part of the creditor of the financial difficulties of his debtor, 
will be presumed and the fraudulent ctiaracter of the transaction 
determined. 

It has been contended that the sale should be maintained, 
because the appellant bad a mortgage of |10,000 on the hotel. The 
appellant's security as to this amount was ample, and would not be 
impaired by the sale being set aside. The object of the transfer was 
evidently to secure the $5,409.50 due upon an open account. It is 
principally in securing this last amount that an unjust preference 
was given over other creditors, and to prevent that unjust preference, 
the deed should be annulled* 

Objection has been taken to the form of the proceedings adopted 
by the respondent. They are, however, justified by the decisions in 
the cases of Cummingi ei al v. Smitk et al already cited, and also 
by that of McFarlane v. Ledaire^ 15 Moore P. C. C, p. 181, in which 
the same point was fully discussed. 

For these reasons, I would confirm the judgment of the Court 
below. The sale being set aside, the appellant would retain his 
privileged rights and claims which he bad when the conveyance was 
made to him, and the creditors would participate in the distribution 
of the proceeds of the chattel property, and in the surplus of the real 
estate, if any, after payment of appellant's preferential claims. 

It is probable that I may have taken an exaggerated view of the 
law applicable to this case, since the majority of the Court 
entertains a different opinion and will reverse the judgment, but, if I 
have done so, it is owing to the strong impression I received from the 
last observations and ruling in the case of Tkcpyne, that: ** because 
" fraud and deceit abound in these days, more than in former times, 
cMtwas resolved in this case by the whole Court, that all statutes 
*^ made against fraud should be liberally lind beneficially expounded 
*^ to suppress the fraud," ^icb observations are as true and as 
applicable at the present day as when this important declaration 
was made. 

Sahborn, J. — This is not a eeasio omnium bonorum. It appears 
that there was about $2,500 worth of property, besides what is 
contained in the deed in question. The appellant had an 
hypothecary claim on the real property amounting to |1 0,000, and 
other claims amounting to |5,409.50, and these constituted the 
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BeH eonsideratioD for ibe sale of the real and moveable property. It will 
Rickaby. be observed tbat the title to the moveable property is all that is ia 
qaeslion in this cause. 

A great amount of evidence has been taken, and on the one 
hand it is contended that the real property is worth $21,000, and on 
the other that it is worth bat $10,500, and there are about as many 
witnesses to prove the one as the other. The contention of 
respondent is that Farmer was notoriously insolvent, or that at all 
events appellant knew he was insolvent, when the deed was passed. 
But one thing is to be observed, viz., that if the respondent's 
witnesses have put a correct valuation on the real property conyeyed 
to the appellant, he could not have been insolvent. And he is not 
shewn to have been notoriously insolvent, because he continued 
business nearly a year after the passing of the deed before the 
attachment in insolvency, and several of his creditors were still 
furnishing him supplies and receiving payment from him. There is 
no proof to warrant the belief that the appellant knew him to be 
insolvent. He knew he was largely in debt to him, and that he 
owed other debts, but there is not sufficient evidence that he 
considered him absolutely insolvent (1) He leased him the hotel, 
furniture and premises for three years, at $1,SS2, whieh was at the 
rate of about 8 per cent upon the price mentioned in the deed. 
This was in one respect favorable to Farmer's paying other creditors, 
because he was relieved of a large debt to appellant, and if his 
business were profitable he could work down his other debts. 

It is urged with considerable force that the deed in question 
could only be set aside by a direct action ; and at all events all that 
could be properly set aside in this case is the conveyance of the 
moveables. 

The appellant having already a mortgage of $10,000 upon the 
real estate could have brought it to a forced sale, and there is not 
much reason to doubt, if he had done so, that it would not have 
realized much beyond the claim upon it. 

The question thus resolves itsffi* into this : The notorious 
insolvency not being proved, and the knowledge of appellant that 
Farmer was insolvent at the time of the deed not established, was 
the sale such as is contemplated by sections 88 and 89 of the 



(1) Vide Warren ▼. Shaw, 13 L. €• J., S09. Baaqae Jsoqaes Cartier r. 
GgilTis^ Q. B., Dee., 18T4. O'Brien v. Brown, Q. B., Sept, 187$. Whits v. 
MeCarthy, Q. B., Deo., 1878. 
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Insolvent Act of 1869, aad made fraodalently to impede, obstruct, Beu 
or delay hie creditors in their remedies, or was it made in contem- Kickabx. 
platioQ of insolvenoy by way of security for payment of a creditor 
whereby he will obtain an unjust preference over the other 
creditors ? 

I find no cases that go so far as the judgment in the present 
case. Such construction must be given to the Insolvent Act in the 
matter of Iraud, as to leave creditors some latitude to exercise 
vigilance to secure their debts, and debtors hopeful and energetic to 
work out their salvation, if neither on the part of the one or the 
other there appears evident intention to defeat the remedies 
of creditors, or obtain fraudulent preference in contemplation of 
insolvency. 

The fact'that nearly a year elapsed after the passing ol the deed 
before insolvenoy is important. The fact that appellant pressed for 
the sale as security is opposed to the idea of Farmer's making the 
sale in contemplation of insolvency, in the light of English and 
Upper Canadian decisions. Farmer's evidence is certainly not that 
of a friendly witness, and he declares in cross-examination that be 
believed himself solvent when the deed was passed, and he thought 
be was considered solvent. It appears abundantly from his 
testimony and appellant's letters produced by the respondent, that 
he made the sale reluctantly under pressure. This taken in 
connection with the fact that the arrangement enabled him to 
oontinne bis business, and eleven months elapsed before bankruptcy, 
daring which he proceeded as usual, and considering the large debt 
which appellant had^ and his privileged claim on the real property, 
there does not appear to me to be sufficient ground for declaring the 
sale null. At all events the real property sale cannot be set aside, 
tod it appears to me very questionable, if the deed can be properly 
assailed at all except by direct action. 

The judgment of the Court below will be reversed. 

Rabisat, J.«-It is not pretended that this deed falls within any 
peremptory nullity of the statute. It is therefore good, if made 
without fraud. Fraud is matter crf'faet, and this is now the law both 
in England and here. After referring to 3Vfy»e'« case, which said 
that it might be matter of law, in Smith's leading cases, the 
anaolator says : ^< it may, therefore, be safely laid down, that under 
almost any circumstances, the question /rmul, or no frauds is one for 
the consideration of the Jury," and a number of cases are cited to 
iQpport this proposition. And again, *' so in Chancery, there are no 
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Bell rales establishing particalar ciroamstanoes to be indelible badges of 
Rioicahy. fraad, bat the question of honafidu is there also one of fact (p. IS.)** 
This is the meaning of the familiar saying of oar lav, ^^lafraude me 
se presume paa^^^ althoagh it may be proved by presamptiona. 
Formerly, it was held in England, that the creation of a trust, by 
which the party selling remains in possession, is fraad. Tkryise't 
case, Edwards v. Harlem^ 2 J. R. 587, and the other cases cited in 
Smith's Leading cases, IS. Until the Code, this was also the positive 
rale of oar law, bat it being now abolished as a positive rale, it 
takes the place of a presamption only. Now, the test pat by oar 
Code and Statute, is that <^ that is fraadalent which is done to the 
injury of creditors by a debtor unable to meet his engagements, and 
afterwards beconiing an insolvent, with a person knowing sncb 
inability to exist, or having probable cause for believing such 
inability to exist, or after such inability is public and notorioas." 
In. Act 1875, sect. ISO. And this is the doctrine of the Code. *^ An 
onerous contract made with intent to defraud on the part of the 
debtor, but in good faith on the part of him with whom he coniraete^ is 
not voidable, saving the special provisions applicable in cases of 
insolvency of traders.'* (C. C. 10S8.) The principal questions then 
are these : Did Bell know that Farmer was insolvent ? Can we say 
that Bell had probable cause for believing he was insolvent f Was 
he notoriously insolvent ? I see no evidence that Bell knew of any 
of Farmer's difficulties except those arising out of their own 
transactions. I do not see that Bell can be presumed to have known 
that he was running behind in all his payments. Farmer, who is 
respondent's witness, and evidently, for some inexplicable reason, 
hostile to Bell, says he did not himself know the amount of his 
running accounts, and that he thought himself solvent. Bell was 
the person from whom Farmer got his most expensive supplies ; he 
had sold him the hotel, he bad lent him money to repair it and the 
wharf, and having so great an interest in his concerns, he was 
perfectly justified in securing himself if he could, without frand. I 
see no vU prix established, and no secrecy. If he had intended to 
make the sale of the moveables in secret, he might have made a 
separate deed for them ; but he puts the whole into a deed of sale o{ 
real estate, which required enregistration, and he enregistered it. 
As to the vU priXj if that be a serious pretension, why did not the 
^ parties exercise the right of redemption and. pay everybody? That 

would have been a simple course. There remains, therefore, only 
the question of absence of delivery. I regret the change of the law 
as 1 do other innovations which tend to make words the only 
recognized facts ; but there it is, and we are bound by the expression , 
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of legislative wisdom. Chattel mortgages are recently abolished, b«J| 
and almost contemporaneously we abolish tradition. As I have Kitkabj- 
already said, absence of delivery is only an indication of fraud, and 
it may be rebutted by other presumptions equally strong. It seems 
to me there is a presumption of that sort in the fact that appellant 
had been maintaining Farmer for years, and that he wished to 
continue to support him with as little risk as possible. Then, the 
length of time before the insolvency, that the deed was passed, is 
another thing to be considered — from January to November — and it 
does not seem that any one supposed that Farmer was embarrassed. 

Some stress was laid on two or three letters which it is likely 
Farmer furnished to the assignee. 1 really do not think they are very 
important. They do not enjoin secrecy. They are not chefo-^PiBuvre 
of epistolary style ; but, rudely enough, they tell Farmer that he can 
go about his business quietly, without minding any remarks; and 
in his evidence Bell tells us his counsel in this respect had reference 
to persecutions of a domestic nature. He also tells Farmer that the 
arrangement is good for them both, that it secures them both. It was 
not likely be would say: ^* What I propose is good for me and ruin 
for you.** 

There is some difficulty as to the mode in which the action is 
brought, but perhaps it is not fatal. The judgment also seems to go 
too iar in setting aside the whole deed. 

The Court, &c., considering that at the time the action was 
instituted in this cause by the respondent against Thomas Buck* 
master Trihey and James Leforrest Johnson to recover the moveables 
in question in this cause, the said Trihey and Johnson were not in 
possession of the moveables claimed, but tbat they held them as 
lessees of the appellant, and that the said respondent was aware of 
this fact, as well as that the deed hereinafter mentioned had been 
passed ; 

And considering that the appellant purchased of Thomas Good- 
bne Farmer the moveables in question in this cause, together with 
certain immoveables, by deed of sale, for valuable consideration, 
passed at Montreal, on the 19th Januarv, 1875, and received then 
and there delivery thereof; and thereafte ^ until the said Trihey and 
Johnson became lessees thereof, the said Farmer merely held said 
moveables as lessee of appellant ; 

And considering that these facts were known to respondent 
when he instituted his action against Trihey and Johnson, and that 
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Beu no right of actioD against Trihey and Johnson to revendicate said 
Ki«kaby. moveables, existed in favor of respondent, but his remedy, if any he 
bad, was to sue appellant by direct action, to have said deed of sale 
of 19th January, 1875, annulled, and thereupon to obtain said 
moveables as fraudulently distracted from the estate of the said 
Farmer ; 

And considering that more than ten months elapsed after the 
deed of the 19th January, 1875, from said Farmer, was executed 
before proceedings were taken to put said Farmer into insolvency ; 

Considering that the said deed of sale was duly registered on 
the Ist February, 1875, and that appellant received seizin and 
possession under said deed of the moveables and immoveables 
mentioned in said deed immediately before the execution thereof, 
and continued to be seized and possessed thereof thereafter to the 
time the action was instituted in this cause and since ; 

And considering that when said deed was passed, the appellant 
bad an hypothecary claim upon the principal part of the real property 
conveyed to him by said deed to an amount approaching the market 
value thereof, and that he had other legal demands against said 
Farmer, which, together with his hypothecary claim, amounted to 
the sum of $15,409.50, which formed a valuable and reasonable 
consideration for said sale ; 

And considering that at the time said deed of sale was made 
said Farmer was reputed solvent, and was in fact solvent, and that 
said deed of sale did not comprise the whole of the real and 
immoveable property of said Farmer, but that more than sufficient 
property remained to him than was required to meet the liabilities 
which the said Farmer then had of a commercial nature, or debls 
which appellant had reason to believe be then owed ; 

And considering that the sale was so made by Farmer to 
appellant at appellant's earnest request, and upon his pressing him 
to make said sale to secure said appellant for his large claim against 
him, and that in and by said deed a right of redemption was 
stipulated in favor of said Farmer, during three years after said deed 
was made, by payment of the consideration and interest ; 

And considering that said deed was not made to defeat the 
claims of other creditors of said Farmer, or to defraud them of their 
rights, but to enable him by relieving him from the burden of his 
principal liabilities, and placing him in a position to carry on his 
business to meet his smaller indebtedness ; 
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And considering that the said Farmer, after the execution and ^^^ 
registration of said deed, continued his business as a reputedly ^•^^^y- 
solvent trader for more than ten months, during which time he paid 
off a large portion of his liabilities to others than appellant, and 
obtained credit for other sums in the ordinary course of business, 
and that his indebtedness at the time when he was put into 
insolvency was considerably less than when said deed was executed, 
while his assets were apparently as great apart from the portion 
conyeyed to appellant as when said deed was passed ; 

And considering that said deed was not of such a nature as can 
be considered fraudulent, or as made by said Farmer coUusiyely 
with appellant to defraud the other creditors of said Farmer, or 
obtain an illegal and fraudulent preference over the other creditors 
in favor of appellant, or to defeat or obstruct such creditors in 
obtaining their just right under the provisions of the Insolvent Act of 
1869, or the law of this Province, and ought not to be annulled and 
cannot be annulled particularly upon the issue raised upon the 
intervention filed by appellant in this cause ; and, therefore, that 
there is error in the judgment rendered in this cause in the Superior 
Court, in the district of Three Rivers, on the 23rd November, 1876 i 
doth reverse the same ; and proceeding to render the judgment 
which the Court below ought to have rendered, doth maintain the 
iatervention of said appellant, and doth dismiss the action of said 
respondent, es-qualiU^ with costs as well in the Court below as in 
this Coart. 

Judgment reversed, Dobiok, C.J. and Tessikb, J. dtssentientibus. 

MeDaugallj Q. (7., for Appellant, 
ffofian, for Respondent. 
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COUR SUPfiRIEURB— EN RfiVISION. 

QUfiBBC, JUILLBT, 1877. 
No. 1666. 
Coram Mseeditb, J.G., Stuart, J., Gasault, J. 

TOUCHETTB r. ROY. 

Jnoi : — Qu'oD proprietaire do 8«ra pas ad mis & ae plaindre du rnei ouvertet dam 
lea bAtissea de aon voiaiD, i la diataDce prohib6e par la loi, si sea proprea 
conatractiona empdohent eea Tuea de pen6trar ohei lui. 

Auaai (par indactioD, le jugemcnt na le diaant paa ezpreaa^mcnt,) qaa 
Ic moyen tire de reziatenee de oca coastruetioaa n'aura paa beaoin d'dtrc 
inToque par exceptioo. 

Le deraandeur, proprietaire d'ua emplacement voisin de oelai 
du d6fendeur, ae plaint par son action que le d6fendear exeroe ear 
son fonds plusieurs servitudes aaxqaelles ni la loi ni sea litres ne lai 
donnent droit, et entre aatres une servitade de vue. 

Au m6rite la cause se troave r6daite k oette scale servitade 
de vue. 

Le dfefendeur rencontra cette partie de Paction du demandeur 
par one difense en fait II fut ^tabli k I'enquAte que le d^fendeur 
avait, k deux pieds et demi a trois pieds de la propri6t6 du deman- 
deur, une Stable dans laquelle s^ouvraient deux portes pleines, I'une 
au premier et I'autre au second 6tage ; que ces portes 6taient souveat 
ouvertes, et qu'elles ne servaient qvCk donner k I'^table da 
dgfendeur Pair et la lumiere, celui-ci ne pouvant ni entrer ni sortir 
par ces portes pour vaquer sur son terrain. Cette preuve ne fut pas 
contredite. 

La Cour Sup^rieure renroya Taction du demandeur, et motiva 
son jugement sur le point sourais, par le consid6rant suivant : '' Va 
*^ que le demandeur n'a pas prouv^ que le d6fendeur ait fait usage 
^^ des portes sus-mentionn^es qui se trouvent sur le c6t6 de son 
*' Stable, lesquelles sont toujours f6rm6es." 

C'est ce jugement que le demandeur porta en r6vision. 

Devant ce nouveau tribunal les parties soumirent leurs pre 
tentions &-peu-pres comme suit : 

Le demandeur : — La question de fait se determine par la preuve ; 
si le demandeur a prouv6 sa cause il doit r6ussir, et il a proav6 sa 
cause en 6tablissai\t que les portes de Potable du d6(eadeur sont 
souvent ouvertes, et qu'elles ne peuvent servir qu'a a6rer, 6olairer et 



COUR SUPfiRIEURB. 261 

^spionner sar le foods voisin. Cette preuve est rest6e intacte, le Touoh«ue 
d^fendear n'ayant pas radme tentS de la contredire. (Je cite Roy- 
piosiears antorit^s sur I'interprStation de Particle 678 du C. N., re- 
produit par I'art. 5)6 G. C ) Le d^fendeur n'ayant plaids que par 
une Mfense enfait^ ne peat 6tre admis k iDVoquer aocun moyen 
qa'il anrait dd plaider par exception. Le fait qae le demandear 
aorait ane b&tisse vis-^-vis des portes de P6table da dfifendear ne 
pourrait lui servir qu'autant quMl I'anrait invoqu6 dans ses plaidoyers, 
et qu'autant qa'il aurait 6tabli que cette b&tisse emp6che absolument 
le d^fendeur d'exercer sur le fonds de son voisin les vues prohibfies 
par la loi. Or, rien de tel ne se trouve dans la preuve. Plusieurs 
t^moins parlent de cette b&tisse; un seul dit qu'elle se trouve 
?is-A-v]8 des portes du d6fendeur,, et aucun ne prouve 'qu'elle em* 
pAcbe I'exercice des vues dont se' plaint le demandear. Ce fai^ se 
trouve comme par hasard dans la preuve ; il n'est pas justifi6 par les 
plaidoyers du defendeur, et il est 6tabli d'une manidre si incomplete 
que le demandeur n'a pas cru devoir le contredire, el que le d6ien- 
deur IMnvoque pour la premiere fois dans son factum en revision. 

l^difendeur: — Que les portes dont on se plaint ont 6t6 trds 
rareroent ouvertes, et que, n^6tant pas vUries^ elles ne donnent pas 
une tme en contravention A I'art. 5S6 du Code Civil. Je trouve 
d'ailleurs 6tabli dans la preuve ie fait que le demandeur a, sur sa 
propri6l6, une b&tisse qui masquerait toute vue que le d6fendeur 
pourrait y exercer. Je trouve ce fait 6tabli par I'un des t^moins de 
la defense comme suit : " Les portes (du d6fendeur) son! I'une 
^^ au-dessus de I'autre ; I'une au premier 6tage et I'autre au second 
^* §tage. Vis-i-vis de ces portes et tout pr6s, k une distance 
** d'environ trois pieds et demi, est le hangard de Touchelte (le de* 
^ mandeur) qui est b&ti dans la ligne." 

Casault, J. — L'action eat nggatoire : le demandear s'y plaint 
de I'exeroice, sans droit sur sa propri6t6, de plusieurs servitudes 
diatinctes par le d6fendeur, en favour d'un emplacement voisin lui 
appartenant. Toutes les qaestions soulev6es en premiere instance 
sent, en revision, rfiduites par le demandeur lui-mAme k deax 
portes, I'une au-dessus de I'autre, dans le pan avoisinant le terrain 
du demandeur, d'une 6ourie sur celui du d6fendeur. Le demandear 
pr6tead que ces portes sont des vues, et qu'6tant d'ane distance de 
moins de six pieds de la ligne de division entre sa propri6t6 et celle 
da d6fendeur, elies sont, pour son terrain, une servitude dont il n'est 
pas ohargg, et que le d6fendeur doit 6tre condamn6 k les faire 
diiparattre. Ces deux portes sont pleines: elles ne peuvent 
permettre des vaes sur le terrain voisin qu'en les ouvrant. Le 
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Tonehette jagemeDt soumis a la revision de ce tribunal a renvayfi Faction da 
^^y- demandenr, ie motivg, quant anx deax portefi, est I'absenoe de 
preuve que le d^fendeur lea ait jamais oavertes. La preave ne me 
parait pas justifier ce motif; elle constate, sui^ant moi, que les 
portes ont 6t6 ouvertes, rarement, il est vrai, et hde longs intervalles, 
roais il est constant qu^elles I'ont bl6 : dea t6moins jorent positive- 
ment les avoir vu ouvertes en diff(§rents temps. 

A la pretention du demandeur que ces portes sont des vnes, Ie 
d^fendeur r^pond qa'6tant pieines, elles ne sont pas ce que la loi 
appelle des vues, et qu'elles n^^ tombent pas sous la prohibition de 
I'art 536 du Code Civil, ei il cite Fart. 6SS pour d^montrer que 
lorsqu'il a vouin prohiber (i^autres onvertures que les fenfttres, Ie 
I6gislatenr a su le dire en termes expris."^ 

Art. 583. — *^ L'un des voisins ne peut, sans le conseniement de 
I'autre, pratiquer dans le mar mitoyen aucune fen6tre ou ouverture 
en qnelque manifere que ce soit, mdme k verre dormant." 

Art. 536. — " On ne peat avoir vues ou fenfires d'aspeot, ni 
galeriea, balcons ou autres semblablea aailliea sur l'h6ritage cloa on 
non-clos de son voisin, si ce n'est d la distance de six pieds de cet 
heritage." 

Ces deux articles de notre Code sont Ie premier la copie mot a 
mot de Particle 675 du Code Napoleon, et le second l'6nonciation de 
la prohibition que consacre Particle 678 du m6me Code, el dans les 
ro6mes termet, saaf quant k Texpression de la distance et au mot 
droites qui, dans le Code Fran^ais, eat ajout^ au mot vutB. 

Le demandeur a, pour soutenir ses pretentions, an arrM et 
deux juriates. Coar du 27 Avril 1857, a. 58, 8, 177. ^^ Conaidirant 
(dit cet arr6t) qu'il r^sulte de la redaction m6me de Particle 678, que 
les mots : /entires ou balcons a'appliquent aux caa les plus ordinaire?, 
mais qu'ils sont purement dfimonstratifs, et ne font aucun obstacle k 
ce que toutea lea ouverturea de quelque nature qu'elle^ aoient, 
pourvu qu'ellea permettent de voir sur Phfiritage du voisin, soient 
aoamiaea k la mdme regie. Que, ai nne porte, par aa deatination 
principale et habituelle, aoit d'accdad'un lieu k an autre, elle donne, 
en mdme tempa, k celui auquel elle appartient et aux peraonnea de 
aa maiaon» la faculty de voir aur l'h6ritage voiaio, mdme aana tite 
vu, et que dda lora elle ne peat dtre ouverte que dans les conditions 
d6termin6ea par Part. 678." 



* N. B. —En exprimant mon opinion 8ur le banc, je n'ai donne qu'un risttnil 
fuccint de la partie de ces notes dont j*indiqiic chaque extrcmite par un astcriaque* 
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Toullier, vol. 2y No. 562, parlant de Pespace qa'an propri^taire Toucheuo 
laisM pour sa cororoodit6 an-deld de son mar de cldtare, dit : *^ C'est Roy. 
une propri6t6 doqt il peat user eomme il le juge k propos, sans 
pouvoir ouvrir des portes ou des jours sur ce terraiu, sMl n'a pas la 
largeur requise par les art. 678 et 679, pour Touverture des vues 
droites et des vues obliques.^' 

Pardessus, servitudes, tome 1, No. 20S : ^^ On entend g6n6rale- 
ment par vues toute espice d'ouvertures qui peavent plus ou moins 
directement faciliter les moyens de regarder hors de i'6difice pour 
leqnel on les a faites.'^ 

Get arrit et ces denx auteurs sent les seules autoril6a qu'il m'ait 
€i6 possible de trouver k i'appui de I'opinion, qu'une porte pleine, 
et sans imposte donnant le jour, est comprise dans la prohibition de 
la loi, et ne pent pas Atre maintenue, lorsqu'elle est a une distance 
rooindre que celles que le Code exige pour ces vues. Demolombe 
range Curasson dans la m^me cat£gorie, mais je ferai voir, dans un 
instant, en le citant, que les doutes qu'exprime Curasson ne sont que 
pour le cas oii une porte paraitrait Atre plut6t une tentative d'empi6- , 
tation sor le fonds voisin qu^ane sortie sur le fonds oi^ elle se trouve. 

L'opinion contraire, celle que les portes pleines servant d^acc^s 
ne sont pas prohib6es et peuvent 6lre maintenues k une distance 
plus rapproch6e dn fonds voisin que celles fix£es pour les vues, est 
soutenue par de savants juristes et appuy6e de plusieurs arrets. 

Les arrets sont : 

t <=> . Cassation, 7 Juillet 1852. Pal. 52, 2, 602. 

2®. Cour, 2 Mars 1853. Sir. 68, 2, 180, od Ton trouve, 
entr'autres consid6rants, les suivants : ^^ Consid6rant que I'ouverture 
d'une porte ne pent pas, comme celle d'une fen^tre, constituer une 
servitude de vue, puisque, par la nature mAme des choses, la porte 
est destin6e k rester presque constamment ferm6e ; consid6rant que 
si, parfois, il devient n^cessaire de I'ouvrir pour pratiquer un 
passage qui est la vgrilable destination d'une porte, la vue sur le 
voisin, toujours accidentelle et momentan6e, ne pent jamais dtre 
exerc£e sans le fait actuel de I'bomme, k la difT^rence de la 
servitude de vue r68ultant de I'ouverture d'une fen6tre, qui s'exerce 
k tout instant et de tons les points de cette fen6tre, d'une manidra 
permanente." 

3^. Montpellier, 14 Novembre, 1856. Sir. 57, 2, 81, qui 
commence ainsi : " Attendu que Part. 678, Code Napol6on, na 
s'applique qu'aux vues ou fendtres d'aspect, balcons on autres 
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Toocbeite sailHes, signes apparents d'une serFitade de vae, et noa aax port^a^ 
R07. qui ne sont que le signe apparent d'an droit de passage." 

4 ^ • Bordeaux, 22 Decembre t86S. Sir. 64, 2, 163. Confirme 
par la Cour de Cassation, le 28 Jnin 1865. Sir. 65, 1, SS9. 

5^ . Bordeaux, 11 Juin t864. Sir. 64, 2, 16S. 

6 <=> . Agen, 23 Juin 1864. Sir. 64, 2, 163. Void ce dernier en 
entier : ^^ Attendu que les servitudes sont une restriction an droit 
de propri6t6 qui, de sa nature, est absoln ; qu^elles doivent, par 
consequent, 6tre con tenues dans les terraes et les limites de la loi; 
attendu que, dans la section 3, do chapitre 2, du titre des servUudeSj 
oil sont r6gl^s les droits de vue qu'on pent avoir snr la propri§t6 de 
son voisin, la loi 6numere avec precision le$ ouverture$y fenSire^^ 
jour$^ vuea droUe$ ou obliques^ fenfires d^aspect^ baleona ou atUres 
9aiUies^ et ne dit pas un nnot des partes ; qu'une telle omission, en 
presence d'une Enumeration si detaili6e et si complete, n^a pas pu 
etre reflfet d'un oubli on d'une inattention ; que, sans attribuer un 
caractfire limiiatif absolu k cetle enumeration, il Taut cependant 
reconnaitre que la loi elle-meme, ayant soin dMndiquer les 
equipollent?, pour un seul cas, quand elle parle des bcdcons et autres 
saillies^ on pent conolnre de son silence, relativement aux portes, 
qu'elle a entepdu placer ee genre d^ouvertureey qui est aussi une 
cldture^ dans une categoric autre que celles qui out poor but 
I'exercice du droit de vue; qu'en effet les portes out pour 
destination speciale Pentree et la sortie des b&tiraents auxquels elles 
servent de cidture, puisque le libre passage de I'interieur des 
b&timents sur le terrain qui en depend, quelqu'exigue que soit la 
superficie de ce terrain, fait partie integrante et essentielle de la 
propriete, du b&timent et du terrain, et se confond avec le droit qu'on 
a de s'y introduire, d'en sortir, on d'y stationner h volonte* 
Attendu que, s'il pent resulter quelque inconvenient d'avoir & trop 
grande proximite de son heritage la porte de Pedifice voisin, on pent 
s'en preserver au moyen d'une cl6ture, on par uo recours en indemnite f 
s'il y a dommage cause par le voisin ou par ses bestiaux ; mais 
que cette eventualite, qui est une consequence du voisinage et k 
Pabri de laquelle ne mettent pas les grandes distances, ne pent 6tre 
un niotif pour interdire au proprietaire de Pedifice la facuUe de s'y 
introduire en pratiquant nne ou plnsieurs portes, a sa convenanee, 
et du cote qu'il lui plaira, pourvu qu'il ne passe pas sur le sol de ton 
voisin ; qu'jk cet egard, il n'est astreint par la loi k laisser anctine 
distance entre sa porte et la propriete de son voisin. Attend a qu'il 
n'est pas conteste que la porte, objet du litige, n'a pas d'onverture k 
Pimposte, qu'elle forme une fermeture complete, et ouvre sur un 
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terrain apparteDant k Mourayssj, et qu'ellet a one largeur saffisante Touchette 
poor qo^on poitse eDtrer et soriir sans passer snr ie terrain de Yidal. Roy- 
Par ces motifs," fcc. — 7 Lyon, 4 Novembre 1864, Sir. 65, 2, 134. 

Le9 Jaristes sont : 

Aobry et Rau, Droit Civil, tome t, § 196, p. 207 : *« Les dis- 
positions des articles pr6cit6s (678 k 680) ne s'appliqnent pas 
davantage aoz oavertures d^accis, qai ne constitaent pas en mftme 
temps des oavertares de Yoe, e'est-i-dire aux portes k panneanx 
plains et sans vitrage." 

12 Deroolombe, No. 551 Us, p. 28 : *M ® La rigle qai doit ioi 
nons servir de point de d6part, e'est que Ie propri6taire a le droit de 
disposer de sa chose de la manidre la plus absolue,et d'en tirer tons 
les services qu*elie pent lai rendre ; Ifts servitudes 16gales soni, k ce 
point de vne, des restrictions quMi n^est pas permis d^6ieadre. 

^* Or, soit d^aprds les termes de la Ioi, soil d'aprds ses motifs, soit 
d^aprds I'exaote appreciation de la nature des faits eux-m6mes, il 
nous parait qu'une porte pleine ne saurait dtre eonsid6r§e comme 
nne fenfire. 

^^ D^apriB les terme$ de la lai; en eflfet Partiele 688 distingue 
positivement la servitude de ini0« qa'il declare continue d'avec la 
servitude de pa9sagej(\n^\\ d6clare discontinue ; de rodme que Particle 
689 distingue une /entire d^avec une porte^^ (ce que fait 6galement 
notre Code, art. 547, 548) ; '' or les articles 678 et 679 ne 8*appliquent 
qu'anz vues ou fenttree d'ASPscT, (notez ce mot, qui prouve qa*il 
s'agit d^une ouverture faite expris pour regarder,) aux balcans ou 
autree eembUMee eaiUies ; et les termes des articles 678 et 679 
paraissent surtout d6cisifs, quand on les compare k ceux de Particle 
675, qui, lorsquMl s'agit d'un mur mitoyen, defend d'y pratiquer 
aucunefenSireououverturejfn quelque maniire que ce soit; il est re* 
marquable que le mot ouverture ne se trouve pas, an oonfraire, dans 
Particle 678, k la suite du moi /entire. 

^^ D^aprie les moti/e de la Ioi: en efiet, ce que le ligislateur a 
▼oala regie menter dans les articles 678 et 679, c'est I'exercice de la 
vae sar Pb6ritage da voisin, c'est-it-dire de la vae proprement dite, 
s*exer^ant comme servilude continue, aa moyen d'oavrages dont la 
destination est de la prooarer d'une fagon principale et permanente ; 
raais, 6videmment, saivant nons, il n'a pas song6 k cette vae aooi- 
dentelle et mpmentan6e que pent procurer une porte lorsqa'elle 
est oaverte. 
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Touoh«tu c« Enfin, noas ditons qne le ligislatear D*a fair, en oela, qae la 

Hoy. plas exaote apprfieiation de la nature des fails eax-inftinea; car, 
aprds tont, dans la simple v6ril6 da fait, une porte n*est pas one 
fenfitre. Et si ane fea6tre est faite poor proearer la vae, il en est 
tout autreraent d'une porle ; on ne regarde pas, on ne se propose pas 
de regarder par one porte pleine ; on passe, on entre et on sort, 
voiIJi tont; elle n'est qu'un moyen d'accis; c'est la sa destination 
prineipale el essentielle ; et les inconv6nieots qni penveot risalter, 
pour les voisins,de la vae accidentelle et momentanfte qa*elle perroet 
d'exercer sur eux, lorsqa'eile est oaverte, ne sont que secondaires et 
n'offrent certes pas, A beaoconp pr^s, la mdme gravity que ceax qui 
r6snltent de P6tablisseroent d'une fenfitre." 

Apr^s avoir tir6 un autre argument d^une disposition da Code 
Fran^ai(«, qui ne se trouve pas dans le ndtre, et qui perinet de 
prescrire lesservitadescontiDaes^Demolombe BJoute : 8 ® • '^Ajoatons 
eiifin que I'ouverture d^une porte est suffisamment justifi6e par la 
n6cessit6 oi!i se troave le propri6iaire d'un b&timent oq d*an mnr 
d'acc6der au terrain qu'il a Iaiss6 au-delji de son bfttiroent ou de son 
mur, et par le droit qui lui appartient, apparemment, d'y aoc6der." 

II termine cette dissertation par on correctif k ce qui peat 
paraltre trop g6n6ral et trop absola dans ce qui pr^eide. ^ Nous 
comprendrions, (dit-il,) qae Pon consid6r&t comme ane fenfire ane 
porte, mime pleine, qui s'ouvrirait de Tappartement d'un 6tage 
sup^rieur sur un baloon ou autre semblablesaiUie,car,en oas pareil, 
cette pr6tendne porte ne serait qu'un moyen d'exereer la vae sur le 
balcon. Mais ane vraie porte, dont la destination est uniqaement 
de donner acc&s au propri6taire sur son propre terrain, nous ne 
saurions admettre qu'elle puisse itre considfirie comme one fenitre, 
pour laquelle la distance prescrite par les articles 678 et 679 doit 
itre observ6e. 

Corasson, Actions Possessoires, No.^78 Ms, p. SIS, aprds avoir 
cit6 Toullier et Pardessus, ajoute : ^^ Cependant on peat dire qu'il 
existe une grande difference entre une f^nfttre qui donne constam- 
ment vue sur le terrain voisin et une porte. dont Ja destination, a 
moins qa'elle ne soit vitr6e, est de rester toujoars ferm6e, et, par 
oons6qaent, de boacber la vue. Aussi, Particle 676 esi-il le seul qni 
d6fende de pratiquer aucune fenfire ni ouveriure dans le mnr mitoyen 
sans le consentement da co-propri6taire. A P6gard du roar non- 
mit9yen, les articles saivants ne parlent plus qae de v$ie$ droiUa^ 
fenitre$^ halcons ou autres ^ottftes, et sans r6p£ter le mot ouveriure. 
Le but du Ifigislateur paratt done avoir 6x6 seulement d*emp£cher 
des vnes on jours plongeant sur l'h6ritage voisin. 
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**Enfinonpeut ajoater que, s'agiseant ici d^ane semtode res- Touchetu 
trictive de la propri6t£, elle doit 6tre entendue de mani^re k gftner ^*'>'' 
le moins possible Pexercice de ce droit; que le propri6taire de 
I'espaoe de terrain laiseSe aa-det& de sod mur ayaot la facility d'y 
passer libreraent, on De peal lui interdire celle d*oavrir aae porte 
poor exercer ce passage depuis son clos. 

'^Maisilest difficile de croire qae I'oaverture de cette porte 
n'ait d'aatre objet qae celai de passer sar an terraiD fort exiga, et 
qa'an liea de ce passage assez inutile le dessein da propri6taire ne 
soit pas de se frayer an chemiq sar I'h6ritage contigu." 

Ce dernier paragrapbe est ce qui fait .dire A Demolombe que 
Curasson paratt adopter la doctrine enseignfie par Toullier et par 
Pardessus, mais il me seroble Evident que Curasson n*admet \k qae 
Pexception possible oil la porte parattrait, corome je Pai d^jii dit, 
avoir 6\6 ouverte pour faciliter une empi^tation sur nn fonds voi^in 
plot6t qu'one sortie sur le fonds oil elle se trouve. C'est le cas que 
pose Demolorobe lai-m6rae en parlant de la porte qui ne serait qa*an 
nioyeD d^exercer une vue. 

II ne manque pour r6unir toute la doctrine sur cette question que 
la citation de Popinion de Bianzon sur Parr6t de la Cour de Caen dq 
27 Novembre 1857 sus cit6, opinion qui est donn^e en note par 
Sirey, 58, t, 177, et oh^ apres avoir dit que si une partie quelconque 
de la porte 6tait k jour, elle tomberait sous le coup de la prohibition 
^crite dans Part. 678, Code Napol £on, Bianzon continue : ^^ Mais il 
Doas paratt qu'il en doit 6tre autrement d'une porte pleine, anique- 
ment destin6e k servir d'accis sur une lisiire de terrain que le pro- 
pri£taire a Iaiss6 libre entre son mur oa bfttiment et le fonds voisin. 

** Pour rfisoudre la question, il faut d'abord partir de ce principe, 
que tout propri^taire a le plein usage de sa chose, et que si P6qait6 
et l^ordre public exigent qu'il soit apport6 & ce droit absolu certaines 
restrictions, pour des cas* oil son exerciee pourrait causer detrop 
graves incommodit^s ou dommages aux autres, il est da moins n6- 
eessaires qne oes restrictions soient sp^cifi^s dans la loi. Or, nal 
article da Code Napoleon ne defend expressfiment & an proprifttaire 
d'ouvrir une porte dans son mur & moins de dix-neaf d6cim^tres do 
fonds voisin. On pretend, il est vrai, qu'une pareille defense 
s'indait de Part. 678, Code Napol6on, dont il faut g6n6raliser la dis- 
position. Mais cet article ne mentionne qae les uues droite$ el 
ftniire$ tPaspect^ et ce serait, k notre avis, an premier tort de 
procider par voie d'interpritation extensive dans une matiire oil il 
est de principe que la loi doit s'entendre plutdi restrictivement. Et 
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Tou«hette qa'on ne dise pas qae notre raisonnement n^est qa*Qoe qaerelle de 
^^y- mots, qa^aae porte poavant servir k donner da jour oq & ploager le 
regard snr ia propri6t6 voisine, peat-6tre aassi incommode poor le 
voisin qa'ane fendtrei et doii pareillemeat 6rre interdite. Les ohoees 
ne s'estiment pas, an point de vue da Droit Civil, d'apris I'abne 
qa'on en peat faire, mais d'aprfts iear asage ordinaire, conforme k 
leur destination natarelle. Or, la destination naturelle d*ane porte 
est aniqnement de servir d'acc^s, comme la destination d'ane 
fendtre est de donner de'Pair et da ]oar. Cela 6tant, on conceit que 
si le I6gislatear a era devoir intcrdire I'oavertnre de fenfttres k moins 
de dix-neaf d^cimitres da fonds voisin, parce qa'elles constitueraient 
une prise de vae permanenle sar la propri6t6 voisine, et ane charge 
oa servitade continae sar cetfe mdme propriite, il n'y avait pas de 
motif ^emblable poor qa'ii 6tendit cette interdiction aax portes 
destinies k donner accis sar ane bande de terrain laissie libre en 
dehors, paisqp'en s'en servant k cette fin le propri6taire ne fait 
qn'aser simplement de sa chose, sans porter ancane atteinte ao droit 
da voisin. Aassi, comme noas i'avons dit plus hant, cette faoolti 
qae noas serions dispos6 k reconnattre, d'onvrir ane porte dans an 
mar distant de moins de dix-neafd^cirndtres da fpnds voisin, pr6- 
soppose qa'il eziste en dehors de ce mar ane z6ne de terrain appar- 
tenant an m6me proprifitaire, et d'ane largear saffi.sante poar quUl y 
ait poar ce propri6taire po^ssibilitS et atilii6 d^y aoc6der, oar, dans le 
cas contrdire, la porte ne poavant reoevoir sa destination natarelle, 
ne serait qa'une canse de gdne oa ane menace poar le voisio, et 
malUiis non est indulgendum.^^ '*' 

II n'y a, comme on le voit par les citations qai pr6c6dent, qae 
les portes pleines servant d'accis qae les prohibitions de la loi n*at- 
teignent pas. Qaant k oelles qai ne peavont S(5rvir qxVk donner, en 
les onvrant, da joar et de Pair, elles ne sont qae des vaes d^gaisSes 
qai n'ont de diff6rence avec celles qae permettent les fenfitres qa^ane 
dar6e plas accidentelle, moins longae et •moins perrianente ; elles 
ne sont, comme le dit Bianeon, *^ qa'ane caase de gdne oa de 
menace poar le voisin**: elles doivent dtre condamn6es.' Celles 
dont se plaint le demandear n'ont pas d'aotre objet,' La preave, il 
est vrai, 6tablit entre elles et la limite da terrain da d6fendeor 
I'existence d'nne distance qae les t6moins ne pr6cisent pas d'ane 
maniftre oertaine, mais qai parait n'fitre pas moins de trois pieds, et 
qai serait safBsante poar y donner acces; mais cette distance est 
occap6e par an foss^ oa canal qai ne permet pas de se rendre aax 
portes, ni de s'en servir poar entrer oa sortit de la bAtisse. Un des 
t6moins, L'Heareax, dit : *^ II n*y a ni perron ni rien ; la porte 
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donne sur le canal.'' Ua aatre, Hudoa : ** On ne peat pas sortir par Toaehene 
ces portes, on tomberait dans le canal." Fournier : *' Pad moyen da Rot- 
sorttr par cetie porte, parce qa'eile ae trouve sur le canal.'^ 
Toochette : *^ Cette porte sert k airer l'6curie ; elle ne peat pas 
servir k autre chose, car on ne peat pas sortir par Ik." 

Si cette caase ne prfisentait pas an autre aspect, je serais dijr 
pos^ h dire que lea deux portes en question ne peuvent servir qu'k 
IVxercice de vues aur le funds voisin, que le demandenr a droit de 
s^en plaindre, et que son action quant k eties doit 6tre maiutenue, et 
le d6fendenr condamn6 k les faire disparaitre. Mais la preuve 
coastate un 6tat des liouz auqael le demandeur ne parait avoir 
attach^ aucune importance, et qui n£anmoins fixe le sort de sa cause 
et determine le jugement de cette Cour. 

Le demandeur a Iui-ro6me, sur la limite extreme de son terrain, 
un hangard qui est en face des portes qu'il veut iaire disparattre et 
qni les obstruent (t6moins Sanschagrin, Hudon, Roy et L^Heurenx) ; 
or le propri6taire, dont les constructions empftchent les rues ouvertes 
dans la b&tisse de son voisin de p6n6trer chez lui, ne pent pas exiger 
que ces derniftres soient bouch6es, et ne pent se plaindre des vnes de 
son voisin qu*apris la demolition de la partie de ses propres construc- 
tions qui fait obf^tacle k leur extension obex Ini. Cette rigle, il fant 
Tavoueri parait contraire an texte de la loi qui, en prohibaot lesvues 
sur Vhiritage olos on non clos du voisin, ne distingue pas entre les 
terrains, les rours avec jour ou les murs pleins, qui sont tons compris 
dans le terme hMiage. C'est la raison que donnent, pour rejeter 
cette rftgle, 1 Delvincourt, p. 408 ; t Mass6 et Verge, §889, note 40, 
p. 186; Perrin et Rendu, Diet, des Construe, No. 4211, et Deville- 
nenve, dans une note que Ton trouve dans Sirey, 60, 1, 18 ; et c'est 
anssi sur elle que s'appuient les arrets de Dijon, 26 Mai 1842f 
p. 42, 2, 297, et de Lyon, 4 Novembre 1864, Sir. 66, 2, 1S4, qui 
sont les seuls a combattre cette rftgle. Mais on est forc§ k admettre 
qa'elle est conforme k l'6quit6 naturelie, qui ne permet de se plaindre 
une de ce dont on soufiVe. Elle s'Staie aussi d'un autre argument : 
o^est pour la commodity du voisin que la loi a prohib6 des vues 
gftnantes pour lui, et qu'elle a restreint sous ce rapport I'exercice des 
droits du propri^taire ; il est done juste qu'il jouisse de tons ses' 
droitii, et qu'on ne puisse pas y opposer la restriction qu'y met la 
loi, cbaque fois qu'an obstacle, empAchant I'extension au-del4 de sa 
propri6t6 de la vae qu'il a pratiqu6e dans son mur, fait cesser et 
disparaitre Pincommodit6 et la gfine que cette vue aurait pu autre- 
meot infliger au voisin. Elle §tait adoptee dans Pancienne juris- 
prudence. Desgodets, sur Part. 202 de la Cout. de Paris — Bourjon, 
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Toucheiu Servitades, ch. 12, «ec. », No. 9— 6ayot| R6p. vbo. vae, p. 687, 
RoV- ool. 1—2 Ferri&re, Grand Coutamier, sur art. 208, p. 1686, No. 19. 
Elle a 6t6, k quelqaes exceptions prhs, (les deax arrets qae je Tiens 
de citer sont les seuls qae j'aie pu trouver), universelleroent acoept6e 
par la noavelle jurisprudence, et 6t6 reconnue, admise el d^fendue 
par presque tous les coromentateurs du Code FrauQais, coinme juste 
et raisounable, et cororoe une §qaitable interpretation de la ioi. 
Yoici les arrets qui ont sanctionnft cette rdgle et en ont fail rap- 
plication, el les ^crivains qui la soutlennent : 

Metz, confirm^ par Cassation, 24 D6cembre 18S8. Sir. S9, 1, 66. 

Cassation, 7 Novembre 1849. Sir. 50, 1, 18. 

Origans, 87 Mai 1858. Sir. 59, 8, S6. 

Cassation, 2 F6vrier, 186S. Sir. 63, 1, 98. 

Pau, 80 Novembre 1865. Sir. 66, 8, 884. 

Cassation, 6 F£vrier 1867. Sir. 67, I, 109. 

8 Fournei, Traiti du Voisinage, 4e 6dit., par Tardif, p* 580. 

1 Pardessus, Servitudes, No. 804. 

S Toullier, No. 588. 

Solon, Servitudes, No. 895. 

5 Duranton, No. 410. 

8Taulier, p 417. 

8 Marcadfi, sur art. 678 et 679, p. 601, No. 6SS. 

8 Aubry et Rau, §196, p. 809. 

18 Demolombe, No. 569. 

Ce dernier, parlant de Popinion de Delvincourt sus-cit£, dent il 
reproduit les arguments, dit : ^^ Cette argumentation est serr^e ; et 
pourtant, la doctrine contraire est g6n6ralement enseign6e et 
pratiqufie ; c*est que, d'une part, il n'y a pas d'action sans int6r6t, 
et particulierement, dans notre mati^re des servitudes, Pun des 
voisins ne peut pas pr6tendre restreindre, sans aucnn avantage pour 
lui-m6me, Pexercice du droit de propriety de son voisin ; or, lorsque 
la vue ne donne absoluroentque sur son mur, le voisin apparerament 
n^en est pas incommode ; done, il ne peut pas, faute dMnt6r6t, in- 
voquer les articles 678 et 679 ; d'autre'part, on doit penser que, en 
effet, lorsque le l^gislateur a interdit d^avoir des vue$ sur I'hfritage 
clos ou non-clos du voisin, il n^a entendu parler que des vues qui 
s'exerceraient v6ritablement dans I1nt6rieur de la propri6t6 voisine, 
et npn point de celles qui viendraient uniqnement abontir contre nn 
mur qui fait obstacle k toute esp&ce de vue sur le voisin.'' 

Quelquea-uns des arrets que je viens de citer ont maintenu les 
vues donnant sur le toit du voisin lorsqu*il n'existe sur ce toil aueune 
ouverture, fenfttre ou tdbatiire. On comprend one la raison est la 
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m£me qae lorsqa'elles donnent sur an mar. Ces arrets sont oenx Toucheue 
de la OouT de Cassatioa da 94 D6cembre 18S9, da 7 Novembre R^y. 
1849, et da S FSvrier 1865. Celai de la Coor de Paa 6tait poar 
▼aes sor toit et mar en mfime temps. Demolombe, 670, Marcad6, 
et'Aobry et Raa locit cUfUis^ et ces deraiers anssi, & la p. 211, le 
disent aassi express^ment. 

Cette inter pr6tatioQ doan6e presqa'ananimement par les tri- 
banaax 8op6iiears et les jaristes, en Prance, k on article da Code 
FranQaia, ne permet gaeres d'en appliqaer ane aatre a an article ^ 
qui n'en est, dans notre Code, qae la reprodaction, et doit n6cessaire- 
ment noas imposer la conelasLon qae le demandeur ne peat pas se 
plaindre de ces denx porles, tant qae les vaes qa'elles poarraient 
permettre seront obsira6es par sa b&tisse. La Coar est nnanime 
sar oe point. Le jagement renvoyant Paction da demandear est en 
€ons6qaence confirm6: le motif r61atif k ces deax portes est 
seal niodifi^. 

Belleau 4r Ikurveau poor le Demandear. 
ToBchereau 4r Fortier^ poar ie D^fendenr. 
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No. 699. 

Coram Polsttb, Jugs. 

N£atiB GBRMAIN. 

▼. 

BrsftBB LACOURSliRB, 



Demandeur ; 



Mfeodenr. 
^vai: — Qoe la partie obtenaot la p^remptioD dMnstaoce a droit auz d^peni. 

Consid^rant qu'il n'a 6t6 fait aucan proc6d6 de la part de Pane 
ni de I'aatre des parties, et qa'il y a en discontinnation de proc6- 
dares en la prfisente caase depais plus de trois ans k venir aa joar 
oik la reqaftte en peremption a 6t6 pr6sent6e et m6m)5 signifi6e ; 

En cons6qaeDce declare Pinstance eii la pr6sente caase p6rim6e 
et 6teinte; renvoie Paction da demandear et le condamne anx 
d§pens d'icelle envers le dfifendear, lesqaels d^pens sont accord6s 
par distraction k Mtre. T. B. J. Hoald, procurear de ce dernier ; 
sanf an demandear k se poarvoir, s^il y a lien. 
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OOUR SUPfiRIEURE— (EN RfiVISION.) 

27 JUIN 1877. 

^riimU : W. C. MiaiDiTH, Jage-eD-Ghef; A. Stuart, N» Ga8aulT| Jugetr 

BLOaiN T. LANQELIEB ; 
•I 
liANQEUEB^ OppoMDt. 

Juai 1 ^ » Qa*aii aote atU(|ae oorome fait eD fraade dea oreanoiera ne peot ^re 
EDDule par la Coar sar ud plaidoyer ft one oppositiooi si lea ooDolnsioDi 
da plaidojer ne demaDdent paa qae la mxllite en aoti proDonoee. 

2 ^ . Que, mdme ai udo partie qai a reaaai en premiere inatanoe linaait en 
rcTiaion, la Coar lai refuaera aea fraia de r^Tiaioni ai elle eat d'aria qae la 
fraade a iie proa? 6a ooDtre elle, et qu'elle ne rinaait que poor aoe imiaoir 
teohniqaer 

Sai8ie-ex6oatioQ par Bloaia ooatre Laagelier, pere. Opposition 
afin d'aanaler par Langelier, fiia^r^olanaaat la propri6t6 de teas lea 
effeta saiais* Contestation de i'opposition par Bloain aa moyen 
d'ane exception qai attaqae comme collasoire et fraadalease I'acte 
par leqael le d^fendear a venda ces effets k son fils, I'opposant. 
L'exception ne demand ait pas qae I'acte (at d6clar6 nal. 

Jagement de l^Hon. L. B. Caroh maintenant Poppoaition avee 
d6pens« Poarvoi en revision. 

La Coar de Rfivision a maintena le jagement comme bien 
renda, sar ie principe qae Bloain aarait dd demander la naliit6 de 
Pacte arga6 de fraade. Mais comme elle 6tait d'opinion qae, 
d'apr^s la preave faite dans la caase, la fraade paraissait 6tabUe, 
elle a d6clar6 qa'elle n'acoorderait pas de frais de rivision k Pop- 
posant, intim6 devant la Coar de Revision. 

ToMchertau el Foriitr^ poar Bloain. 

Langdier et LangeHer^ |)oar POpposant Langelier, 
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COURT OF QUEEN'S BENCH— APPEAL SIDE. 

QUEBEC, 8th SEPTEMBER, 1877. 

Cbrom DoBioN. C.J./MoNK, Ramsat, Tbsbi r and Cross, JJ. 

BUDDEN AND KNIGHT, ^qualiU 

Tb« appellant purchaBe*! at a Bailiff*0 sale, held under a writ of fleri faeias 
de bonis, for taxes, certain moreable effectH forming the plant of a brewer j, (the 
proprietor of the brewery not objecting to the sale,) and allowed the same to remain 
00 the brewery premises on storage ; the brewery was some months aflerwards sold 
by the Sheriff under a writ d§ terris, the plant being still thereon, and adjudged 
to the respondent. 

The appellant gave no notice of hi!) claim on the goods, and filed no opposition 
to withdraw them, but, after the Hale to respondent, sought to revendicate them in 
bis bands. 

HiLD, dismissing the action, that the said effects were immoveables by destinatioOi 
and although the bailiff's sale had under the oircumstances passed the 
property in the same to appellant, yet as he had allowed his property to be 
virtually included in the Sheriff's advertisement of a brewery, he had only 
himself to blame if an innocent purchaser of the brewery retained all the 
plant which be found thereon when it was adjudged to him. 

Action oi revendication, claiming 12 ^tiliions for placing casks od, 
a qnaotity of hose wiih brass moaDtiDgs,76 poncheons, 46 hogsheads, 
108 half-hogsheads, 56 20-gallon casks, 9 15<gailon casks, 7 lO-galloa 
casks, 7 5-galion casks, 4 sleighs, 1 copper refrigerator, worth $700 
oi which defendant was alleged to have taken anjust possession. 

Plea : That the effects in question were in and apon a certain 
brewery and premises belonging to one Daniel McCallnm. That 
the said effects were necessary utensils and machinery used for the 
working of said brewery, and constituted an integral portion thereof. 
That in virtue of a writ.of^m/hctas de terrU sued out by one Richard 
Henry Bradfield et al against the lands and tenements of the said 
baniei McCallum^ the Sheriff seized the said brewery — that on t7th 
September, 1875, the said brewery and premises were sold and 
adjudged to defendant. That the effects revendicated by law form 
part of the said brewery and premises, and are immoveables by 
destination, and were as such bought by the defendant as forming 
part of the said brewery. • 

To this the plaintiff answered specially, that he became adjadi- 
cataire of articles revendicated at a public judicial sale thereof had 
on 24th April, 1865, under a writ of execution issued at the instance 
of the Corporation of the City of Quebec against Daniel McCallnm, 
ont of the Recorder's Court, on a judgment for taxes and assess- 
ments due. That the corporation had a special privilege on said 
articles and premises, moveable and immoveable, for payment o^ 
taxes, rates and assessments ; that the articles seized were held after 
the sale by McCallum on storage. 
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Bndden Tbe following admission of facts was come to between the 

Knighi. - partres : 

Ist. It 18 admitted that the effects revendicated in this cause 
were at the time of the purchase thereof by the plaintiff in and upon 
a certain brewery and premises belonging to one Daniel MoCallum, 
Senior, and that they bad, long before the purchase thereof by the 
plaintiff, been placed in and upon the said brewery and brewery 
premises, to be used in the working of the said brewery. 

2nd. It is admitted that at the time alleged in the plain^ifi's 
declaration the said effects were at the suit of the Corporation of 
Quebec against the said Daniel McCallum lor arrears of taxes 
imposed on said brewery and in respect of the business therein 
carried on, publicly sold under a writ de banU and adjudged to tbe 
plaintiff, and that at the time of the said sale they were all upon the 
said brewery and brewery premises. 

Srd. It is admitted that the said effects were not taken away by 
the plaintiff after the said sale, and they remained therein until the 
sale of the kaid brewery by the Sheriff, when the said brewery and 
premises, as described in the Sheriff^s advertisement thereof fyled in 
this cause, were, under a writ of fieri /ados de terris^ sold without 
any reserve to the defendant. 

4ih. It is admitted that the plaintiff did not fyle any oppositioD 
afin de distraire in the cause in which the said brewery and premises 
were sold to the defendant. The said effects being at the time of 
the sale of the said brewery all in and upon the said brewery and 
premises. 

5th. It is admitted that, after the sale of the said effects to tbe 
plaintiff, he requested the said Daniel McCallum to keep the same in 
the said brewery on storage. 

6th. It is admitted that the defendant was not notified before 
his purchase of the brewery and premises, by the plaintiff, that tbe 
said effects were in the said brewery only qn storage, that they had 
ceased to be the property of the said Daniel McCallum, and that he, 
tbe plaintiff, considered himself authorized and entitled to take them 
away at any moment. 

The judgment of the Superior Court at Quebec, now appealed 
from, was rendered on the 7tb March, 1877, as follows : 

STI7ART, J. — McCallum, who for vpry many years was a brewer 
upon a large scale in the city of Quebec, having fallen in arrears in 
the payment of his taxes to the Corporation of Quebec, a writ of 
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execution dt bonis was sned oat of the Recorder's Court, and the effects ^"^^^^ 
revendicated were sold by the seizing bailiff to the plaintiff in this Knight. 
canse. These effects though sold were never carried away, but 
remained in the brewery until the 27th September, 1875, when the 
brewery, with the^e effects in it, was sold under a writ of fieri fdciai 
detents issued out of this Court, and adjudged to the defendant, who 
has since possessed the brewery and effects. 

The parties in the argument of the case have treated it as 
involving a question oflaw only. Moveables under given circum- 
3taoces become immoveable by law. I shall give the article of the 
Code which enunciates this principle of law, that there may be no 
doubt on the subject. 

Art. 379. — Moveable things which a proprietor has placed on his 
real property lor a permanency, or which he has incorporated 
therewith, are immoveable by their destination so long as they 
remain there. With these restrictions, the following an I other like 
objects are immoveables : 

1. Presses, boilers, stills, vats and tuns; 

8. All utenHls necessary for working forges^ papsr mills and 
other manufactories. 

Thus then moveables are immobilized in two ways: by being 
placed by the proprietor on his real property for a permanency, and 
by being incorporated in it. The puncheons, casks, fcc, supplied 
by the owner, and necessary to carry od a brewery, and the 
hammers, pinchers, &o , necessary to work a forge, are immoveable, 
though in no way incorporated with the immoveablds^atid they by 
law are accessory and form part of the immoveable upon which they 
have been placed for a permanency. Then no title to such immobi- 
lized moveable can be conveyed by a judicial sale, except by the 
sale of the immoveable of which they are a part. The sale, under 
the writ de bonis out of the Recorder's Court, would pass no title 
because these effects were by law immoveable, and the writ did not 
authorize the sale of any immoveable. Then they were never 
removed but left in the brewery as before the sale. The seizure and 
sale of the brewery took place under a writ de terris out of this Court 
and it was adjudged to the defendant ; these articles were placed on 
the real property by D. McCallum, to continue there so long as it 
was a brewery, and the brewery itself was sold upon him with these 
articles in it, and they must be held to have formed part of it. 
Without these or other like articles there could be no brewing on the 
premises, any more than any body could make use of a forge without 
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BuddM hammers and piorhers, fcc. The question is for the first time 
Kmght. presented for adjadication so tar as I know, and no case was cited 
at the bar in which it arose 

It is 6tting to see how this matter is viewed in France. Mr. 
Pothier, TV. dea Choses^ part 3, par 1« says : 

^^ Les 6chalas anxqaels les vignes sont attaches font partie de 
* Phgritage ; car, qaoiquMIs soient pea coh6rens h I'hferitagc, n'6lant 
que iggdrement plantfis en terre et en 6tants6par6s tons les hivers, 
n6anmoins, comme ils soat iaas I'h6rita.{e poar perp6taelle de- 
meare, iis semblent ne faire qa^an corps avec ia vigne ; lorsqa^eile 
y est attach^e ils servent k la completer; car il munqutraii qtielqae 
chose d une vigne^ en tant qne vigne, si elle n'6tait pas 6cbalass6e, 
c'est-a-dire garnie de ses 6chaias. C'est poarqaoi les 6chalas soat 
cens§s faire partie de I'hSritage et en suivre la nature. 

*^IIscon»ervent cette nature d'immeuble mdme pendaat I'hiver 
qa'ils en t*ont s6par6s; oar cette separation, qui n'est que mo- 
roentan^e, ne doit point changer ieur nature, et leur destination la 
doit conserver." 

These reasons apply to the puncheons and casks of a brewery 
^ith equal force. He adds: '^Observez encore que toutes les 
choses qui font partie d'une maison, d'an Edifice, sont cens^es en 
faire partie, et conservent leur nature dHmmeybU mdme pendant le 
temps qu'elles en sont separges, lorsque cette separation n'est qae 
momentanee, et que ces choses n'en sont s6par6es que pour y 6tre 
replacfees."— IS Polh., p. 474 et seq. 

The same author, in his TraM dea Droits de Successions^ says : 

*^ A I'^gar^ des monlins b&tis sur pilotis, ils sont immeubles, 
par consequent mime les tuiles du moulin en sont ceas6es faire 
partie." 

Again : 

*^ Les fieurs sont cens6es faire partie de la terre qui les a pro- 
duites ou qui lesnourrit; m6me les oignons qui en ont 6t6 tirfis 
pendant I'hiver pour y 6tre leplvLUi^Sj conservent leur nature d^hMtage^ 
k cause de leur destination."-^! 7 Poth., p. 107 et seq. 

^"^ Lorsque des obj'ets mobiliers forment partie int^grante et 
constitutive d'un immeuble,tels que les moulans, toarnans, virans, 
travaillans, etc., d'an moulin, ils sont r6pnt6s immeubles par natare; 
la vente s6par6e de ces objets ne peat les mobiliser, en ce qai 
touche les droits d'enregistrement, qu^autant qu'elle a pour but et 
pour condition expresse de les detacher immSdiatement.^^ — Codes An- 
not68, Sirey et Villeneuve, art. 517, 8, 9 et seq., p. 100. 
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*^ Les chevaax, agr^s, outils et ustensils servant a Pexploitation Badden 
lies mines sont imraeubles par destination " — lb., p, 101. Knight. 

" Lee tonnes on rondelles dans les brasseries sont imtneubles 
par destination.'* — lb. 

*^ Les coves, chandi^re^ et ustensiUs d'an teintorier sont im- 
raenbles par destination. En oonseqaenoe, les cr^anciers ay ant 
bypothiqae sur la mai^on da teintufier oh se troove son 6tablisse* 
meat, doivent ^tre colloquys sur le prix des cuves et astensiles, par 
pr6r6rence aux cr6anciers chirographaires." — lb. 

'* Les meubles et astensiles attaches & l^expioitation d'ane ma- - 
nnfactore, que la loi r6pate imraeubles par destination, ne sont 
antres que ceux qui soat niceMSairea k I'exploiiation de cette manu- 
facture:" — lb. 

The articles revendicated having been placed in the brewery to 
be nsed in its working, and being necessary to the sam«, were 
immoveables by destination, and became.part of the brewery which 
conld not be seized ami sold by a fieri facias de bonis^ and passed to 
the defendant under the adjudication to him of the brewery in which 
they still were, and of which they had never ceased to form part. 
The taction is therefore dismissed. 

*^ The Court, &c., considering that the effects seized and 
*' revendicated in the present cause are admitted by the parties to 
^ have been in and upon the brewery and premises belonging to one 
** Daniel McCallum, long before and at the time of the adjudication 
^' and sale of the said brewery to the defendant, by the Sheriff of 
'* this district, in virtue of a writ de terris against the said Daniel 
^ McCallum, and were so placed by him in the said brewery, to be 
^' used ia the working thereof, and that the said effects are shewn 
^ by the evidence in this cause to have been necessary to the 
*' working of the said brewery, and were therefore immoveables by 
*^ destination under article 379 of the Civil Code of Lower Canada. 

** Considering that the previous sale of the said effects to the 
*' plaintiff by a bailiff, under an execution de bonie^ issued oat of the 
" Recorder's Court, as pleated by the plaintiff in his special answer, 
*^ was inoperative to pass the property in the same to the plaintiff 
'* more especially as the same were not removed from the said 
^' brewery after such sale, bbt continued on the same up to and at 
^ the time of the said sale of the said brewery to the defendant 
^' aforesaid ; the plaintiff's plea of special answer is hence dismissed « 
^ and considering that the defendant's plea o( pepetual exception is 
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^^Md" " '^^^''y esfablished in faoi, and is well founded in law, the Court 
Knifliit u (joih maintain the same, and doth dismiss the plaintiff's action 
" with costs. *^ 

From this judgment the plaintiff* appealed to the Coart of 
Queen^s Bench. 

Andrews^ Q. C. — The appellant respectfully submits that the 
respondent is unfounded In his pretension and the judgment in his 
favor is erroneous. The immoveable which he parcbased al 
'Sheriff''s sale is thus described by himself in his plea as being that 
given of it by the Sheriff in his advertisement for its sale, (t.e.,) a 
lot of ground '^ with all the buildings thereon, consisting of brew- 
'* house, malt-house, granaries and offices all adjoining, ^tables and 
*^ cooperage all the above built of stone, and ice-houses and sheds 
" of wood, bounded, &c." 

The judgment assigns two reasons for the dismissal of the 
appellaht's action. (1st.) That the effects revendicated had been 
originally placed by the proprietor of the brewery to be used in its 
working, and as a consequence became immoveables by destination 
under article S79 of the Oivil Code of Lower Canada. (2ndly.) 
That the sale of the articles under the execution de bonis was 
inoperative to pass the property in them to the appellant, especially 
as they were not removed from the brewery after the sale, but 
continued therein up to the time of tbe sale of the brewery to the 
respondent. 

The appellant believes the former of these two legal propositions 
to be doubtful, and the latter to be clearly erroneous. As to the 
first, the omission in our Code of the article 524 of the French Code, 
which declares to be immoveables by destination such '* objects 
^^ which the proprietor of a real property has placed upon it for the 
*' service and working of such property," and substituting in lieu of 
that article the article ^379, which runs thus: *^ moveable things 
'^ which a proprietor has placed on his real property /or a j^ermaneficy 
^^ or which he has incorporated therewith, are immoveables by their 
*^ destination so long as they remain there." And in its article S80 
stating, '* Those things are considered* ca being altached for a 
'' permanency which are placed by the proprietor and fastened with 
'* iron and nails, imbedded in pluster, lime or cement, or wfaieh 
^* cannot be removed without breakage, or withont destroying or 
^< deteriorating that part of the property to which they are attached." 
It may be argued, that the Commissioners having omitted the article 
524 of the French Code and not having substituted any corresponding 
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^actinenf, thas intemionaily excladed objects placed for the service sodden 
and working of a property aniess they are fastened with iron and Knight, 
nails, imbedded in plaster, lime or cement, or that they cannot be 
removed without breakage, or without destroying or deteriorating 
that part ol the property to which they are attached. 

Then as to the second proposition, if we admit the first, 
which afiirms that the articles were, belore the sale of them to the 
appellant, immoveables by destination, is it correct to say that the 
sale of the articles under the execution de bonis was inoperative to 
pass the property to the appellant for either of the reasons given in 
the judgment, namely, that the effects were immoveables by 
destination, and that they were not removed from the brewery after 
the sale, but continued therein up to the time of the sale of the 
brewery itself to the respondent ? The appellant contends that snch 
a legal proposition cannot be maintained. He believes that it is 
correct to affirm that moveables to be deemed immoveables by fiction, 
mast be placed by the proprietor for a permanency, that it is the 
interUion of the proprietor that they should so remain, which by a 
fiction of law'renders them immoveable by destination, and so it is 
his iniefUion which destroys this fiction. If the proprietor removes 
tbem without an intention to replace them, they cease to be 
immoveables by destination, If he consents to the sale of them 
apart from the immoveable, such sale destroys the fiction. Even if 
he sells the immoveable itself, and the moveables which had become 
by destination immoveable, by one contract for two prices — ^that is, a 
price ior the moveables and another price for the immoveable — the 
fiction of the former being immoveable by destination, ceases. 

That the character of immoveable by destination is lost when 
(be thing is sold separate from the edifice. 

That the effect of the sale by the Corporation to the appellant of 
the articles revendicated was to render them nwveablea^evea had they 
been at the time immoveables by destinaiion. 

That the sale, by the officer charged with the execution of the 
writ de bonis^oi the effects to the appellant, was perfected by their 
being counted, and that the property in them passed to the appellant 
when he paid the price of his adjudication of them. 

That the appellant acquired the said articles in good faith is to 
be presumed; and that he was, by the officer who sold them, placed 
ID the possession of them, is proved. 
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^a?d" ^^^' '^S^' ^^^'^'^ ^^^^ *^^ goods had become immoveable hj 

Kiiight. desfinatioD then ceased, and they then became in law that which 

they really were in iact^ simple moveables. This proposition, it i» 

sabmitted. wifl be foand to be correct. 

Demolombe, Code CiviL Destination des Biens, voK l,page 180, 
No. S22, says: — *< L^immobilisation par destination cesse avec la 
'* cause qui Ta prodnit ; et l^s meubles immobilis6s reprennent lear 
*' nature propre, lorsque le propri6taire du fonds met fin k lear 
" destination en d^truisant les conditions qui ies constituent, soil 
'^ qa'il les emploie it un autre usage, soit qu'il alifene les meubles 
'* seulement sans le fonds on le fonds sealement sans les meubles/' 

No. 324: — ^*- La vente que le propri6taire dn fonds ferait s6par6- 
'^ ment des meubles, immobilis6s par destination, serait done aae 
** vente mobilifere. 

And the same principle is statei in Deleurie, Droit Civi\ 
Fran^ais, vol. S, page 18, No. 3663 : — *^ Comme c'est {'intention da 
'' propri6taire qui opere la fiction a P6gard de ces choses, cette 
** intention suffit aussi pour la d6traire. Ainsi, dans le cas de vente, 
'^ si le propri6taire a stipul6 deux prix difierens. Pun pour le fonds, 
^* I'autre pour les glaces, tableaux et autres ornemens joints aa 
1^^ b&timent, ils perdent, pour ce cas, leur quality d'immeubles. C'est 
'^ ce qui a 6x6 jag6 dans I'esp^ce suivante : Delort avait achet6 ane 
*^ maison moyennant deax prix, Pun pour P6difice, Pautre poar les 
i« glaces et boiseries dont il etait garni. Celui-ci fat 6vinc£ par la 
** surenchfere d'un cr6ancier du vendear originaire. FrancoaTiUe, 
« voalant enlever les glaces et boiseries, 6prouva de la resistance de 
'^ la part du surench^rissenr, qui pr6tendit que ces glaces et boiseries 
'^ faisaient partie de la maison parce qifelles y 6taient incorpor6es. 
^* Mais un jugement da tribunal de Paris, oonfirm6 sur appel, permit 
** ii Franconville d'enlever les glaces et boiseries, et condamaa le 
'^ surench^rissear d le souffiir." 

The appellant therefore trusts that the judgment appealed from 
will, by this Honorable Court, be reversed. In the declaration be 
prayed not only that the attachment of the articles revendicated by 
him, would be declared good, and the effects restored to him, and ia 
default thereof, the value of them paid to him, but that the respoa- 
dent in either case should be condemned to pay him the sum of f 500 
damages for his illegal detention thereof. 

The evidence establishes the value of the goods, the price the 
appellant might have realized by the re-sale of them, their great 
deterioration and almost worthless condition at present, aad the fact 
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that the actual loss to him by the respondent's illegal detention of Bndden 
them, amoants at least to the sum of ^450; for this sum the appellant Knight, 
also prays jadgment at the hands of this Honorable Court against 
the respondent. 

Roaa^Q,.C. — The respondent's reasons for resisting the spoliation 
of his brewery, are as follows : 

1. When the capital, now the property of the estate D. D. Young, 
was lent to Daniel McCallum, he gave a hypothec npon a brewery^ 
not npon an empty building. 

2. When the brewery was advertised for sale by the Sheriff, no 
exception was made as to the utensils, apparatus and plant found in 
and npon all breweries, which constitute them breweries, and which 
were at the time of sale actually in and upon this brewhouse. It 
was not stated, when advertising a brewhouse, that all that was 
comprised under that name, and all that would be sold, was an 
empty building and a lot of land. 

S. Because the bids would have been far less if the respondent 
or the other intending purchasers had been made aware that nothing 
would be delivered by the Sheriff boi bare walls. 

4. Because by the 379th article of the Civil Code of Lower 
Canada the articles revondicated in this cause, and which were in 
the brewery on the day on which it was adjudged to the respondent, 
were immoveable by their destination, and formed an integral part of 
ibe beer manufactory. 

5. Because the said articles, being immoveable by destination, 
so long as they remained in the said brewery, and not having been 
removed therefronri previously to the pretended sale thereof by the 
bailiff, on the 24th April, 1875, could not be sold in virtue of a writ 
de bonis while siill forming an integral part of the brewery, no more 
than the brewery itself could be sold under such a writ, and that in 
point of law no sale of these articles took place, nor was there any 
right of property transferred to the appellant by such pretended sale. 

6. That it has been proved by the respondent's witnesses that 
these articles were utensUa of the brewery, and that they constituted 
the plant of the brewery ; some of them, such as the refrigerator, a 
most expensive apparatus, being screwed to the floor of the building. 

Had the appellant removed these articles from the brewery, 
before the latter was sold to the respondent by the Sheriff, they 
would have been revendicated by the hypothecary creditor and 
replaced therein until the hypothec was duly discharged^ 
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Madden The appellant fyled no opposition to withdraw (opposition afin 

Knifht. de distraire) before the Sheriff's sale ; bad he done so, it would have 
been contested and dismissed; he left them in the brewery, thus 
deceiving the respondent. Whatever the appellant's remedy may be, 
it certainly does not consist in revendicaiing the articles in question 
from the legal proprietor and possessor. 

The value of the articles is established by the procis-oerbal of 
sale of them, and it amounts to no more than $179.85, which is all 
that the .appellant paid for them ; "the value of a thing is what it 
will bring,'' and this value has been established by a public judicial 
sale, as set forth by the appellant himself. 

As to his claim for damages contingent upon his having missed 
the sale of these effects by which he alleges he would have gained a 
large sum of money, it cannot by law be entertained as it is purely 
-consequential and accidental, apart from the fact that the articles 
revendicated never were his property. 

Per curiam. — McCallum, the proprietor, could legally detach 
the immobilized effects from the immoveable, and so with bis 
consent, and in the absence of any contestation, they could be sold 
at a bailiff's sale of moveables. The judgment, therefore, goes too 
far in saying that the bailiff's sale was inoperative to pass the 
property. The property in the moveables did pass to the appellant, 
but as he allowed his property to remain on the premises of which 
they had formed a part, and to be virtually included in the Sheriff's 
advertizement of a '^ Brewhoase," and filed no opposition afin de 
distraire^ which he might and should have done, he has only himself 
to blame if an innocent purchaser of the brewbouse at a judicial sale 
retains all the plant which he found thereon when it was adjudicated 
to him. The case is not without difficulty, but, under the circum- 
stances, the judgment must be confirmed. 

Judgment confirmed. 

Andrews^ Caron 4r Andrews^ for Appellant. 
Jto«5, Stuart ^ Stuart J for Respondent. 
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COURT OF QUEEN'S BENCH— CRIMINAL SIDE. 

APRIL TERM, 1877. 

THE QUEEN 

V, 

THE CORPORATION OF THE PARISH OF ST. 8AUVBUR 
OF QUEBEC. ' 

HiLD:--That an indictment will lie against the corporation of araral munioipalitj for 
noo*repair of a highway, although it is a front road of wbieh eaoh proprietor 
it bound to repair his frontage. 

That in Auoh case where the corporation, after conviction, causes the 
road to be repaired, a merely nominal fine will be imposed^ and costs will not 
be awarded in favor of the private prosecutor* 

This was an indictment against a municipal corporation for 
non-repair of a highway within its limits. 

The prosecation proved the limits of the manicipality and the 
want of repair of a portion of St. Valier street, being ^a poblie 
highway within the mnnicipality. 

Before entering on their case, the defendants applied to the 
Court to direct an acquittal, there being no case to go to the jury. 

F. W. Andrews* — The charge in the indictment is that the 
Corporation of St. Sauveur of Quebec, a rural municipal corporation, 
were bound to repair a portion of St. Valier street, and have failed 
so to do. The basis of the charge is the obligation to repair, and 
ihis obligation has not been shewn to exist. By the law of this 
province, the duty of repairing roads is upon certain individual 
inhabitants, and not upon the inhabitants as a body, nor upon the 
corporation composed of such inhabitants. 

This has always been the law of Lower Canada, and was not 
changed by the Municipal Code. V. arts. 822, 823, 824, 826,— the 
only part of the province excepted from this rule being the 
municipalities mentioned in art. 1080. This is further made 
apparent by art. 535. 

Art. 793, relied upon by the prosecution, merely throws upon 
the corporation the burthen of seeing that the individuals bound to 
repair do so, but neither compels nor authorizes the corporation to 
do the work at the general expense. In England, the rule of 
law is exactly the reverse, the general rule there being that roads are 
at the charge of the inhabitants at larsfc, and the same rule prevails 
in Ontario, and the rate can be imposed on the inhabitants at large 
to form a fund to execute such repairs. ' In this province^ snch a rate 
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The Queen would be illegal, and the corporation have in fact here no power to 
si.^aiuv2ur. ^^ ^^^^^ ^'^^ **^® ^^^ doing of which, il is by this proceeding sought 
to panish them. 

Languedoc^ for the prosecution : — The obligation to keep the 
road in repair is distinguishable from the mode of doing it. The 
former is, under the Municipal Code, clearly in the corporation, art 
793. Articles 824 and 826 simply direct the mode of fulfilling the 
obligation, and art 535 provides a means of substituting one mode 
for another. That the corporation should be bound to proceed in 
one way, viz., by compelling each inhabitant to repair his front 
road ; or in another, viz., by levying a rate to pay the repair under 
their immediate supervision, cannot affect their obligation to the 
public under art. 793. There are two distinct obligations arising 
out of the articles of the Code : one of the corporation towards the 
public, another of the inhabitants towards the ooVporation. Co- 
relative remedies exist to enforce them, the one in favour of the 
corporation by action against its rate-payers, and the other in favour 
of the public by indictment against the corporation. 

C. B. LangloiSy for Ihe prosecution, argued that under the 
Municipal Code, art S, the inhabitants of the parish were the 
corporation, and each of them being included under the corporate 
name, the indictment citing the corporation was in reality an 
indictment against the inhabitants, more complete in its machinery 
than an indictment under the law of England, for, under the 
procedure there, only certain of the inhabitants would be fined in 
the first instance for the misdemeanour, reserving their right to be 
reimbursed by a rate to be levied by the parish, while here a fine 
could be directly imposed upon the corporation representing the 
inhabitants. That no secondary liability on the part of individual 
proprietors to repair that portion of road in front of their lands could 
exempt the whole parish from the responsibility of keeping its roads 
in repair, and that it was their duty through their officers so to do ; 
and that the imposing of a penalty under the Municipal Codecoald 
not relieve parishes from the common law liability to a crimioai 
prosecution ; such an interpretation would permit the Provincial 
Legislature to alter or nullify the criminal law of the Dominidn. 

The following authorities werecited in support of the indictment : 

1 Russell on Crimes, 352, 357. 

Archbold's Crim. Pleading and Ev., 843. 

Abbot's Digest of the Law of Corporations vo. Indictment, 
p. 534. 

Q-rant on Corporations, 284, and notes. 
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Angell & Ames on Corporations, 418, 423. xbeQucen 

. Wood, Law of Nuisance, 82. si^sLVcCr. 

Manicipal Code, art. S, 748, 771, 793, and art. 460 in connection 
with 475, 485, 526. 

Clarke's Criminal Law, 222. 

Regina ▼. Corporation of Soath, 13 Upper Canada Common 
Pleas Reports, 238. 

Regina v. Mills, 17 U. C. C. P. Rep., 654. 
3 Cbitty's Criminal Law, -572. 
Rex ▼. Netherlong, 2 B. & Aid., 179. 
«« V. Oxfordshire, 4 B. fc C, 194. 
" V. Preston, 2 Lew. C.C., 198. 

The Court took the question under advisement, intimating that 
if after verdict they entertained any doubt, they would reserve a case 
for the lull Court. 

The following day, a verdict of guilty having been found, 
Fiizpatrick^ for the defence, moved for a reserved case on the 
grounds above stated. The motion was rejected. 

Mr. Justice Tessibr. — We have looked into the question of law 
raised by the defence, and have come to the conclusion that under 
our system a parish is liable to indictment for the non-repair of its 
roads. Similar decisions have been rendered in Ontario, and it is 
clear that a presumption arises against the parish that want of . 
repair is caused by its neglect, and it is .for the parish to shew 
some good reason, such as its extreme poverty or other causes, 
rendering it impossible for it to fulfil its duty. 

Ch. J. DoRioir. — As T expressed some doubts at the trial whether 
the remedy by indictment against a municipal corporation existed in 
this country, this being the first case in which the question had 
come before this Court, I think it right now to say that we have 
looked into the law on the subject, and have come to the conciusion 
that there is no doubt that remedy exists here, as part of the common 
law of the land. In Ontario, whose municipal law approaches very 
closely to our own, indictments of this nature have been held good, 
and in the United States they are by no means uncommon. 1 
understand that in the district of Arthabaska two eases of this kind 
have been brought and a fine imposed upon corporations for non- 
repair of a highway. 

Judgment was reserved until the next term, it being intimated 
that, if in the meantime the road were put in good repair, a nominal 
fine would be imposed. 
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Th« Qa«eii At tbc following term of the Conrt (October, 1877,) an applieatioii 

sus^mur. ^®' Hiadc by Mr. Fitzpalrick on tbe part of the defence to sabroit to a 
nominal fine^ inasmach as since ihe conviction of the Corporation tbe 
road bad been pat in repair. On tbe part of tbe prosecation Mr* 
Langloia cited tbe practice in England, which, ontit recent legislation, 
was to reqaire the defendants in similar circarastances to reimbarse 
the private prosecutor for his expenses as tbe condition of mitigating 
tbe penalty, and when this is not agreed to by tbe defence, one 
third of the fine was paid to the private prosecutor ; and he cited 
authorities from the English books, {1} in support of this practice. 
The law in England, but not in Canada, has been changed by 
statute, and the English Courts now assess and order to be paid the 
expenses of tbe prosecution. That order could not be made here, 
but the Court bad the same power, as it could impose a serious or a 
merely nominal fine. 

Mr. Justice Tessier held that he had no right under tbe law of 
Canada to order the payment of costs. That where a man undertook 
and carried through a prosecution of this nature for the public good, 
it was hard ihat he should lose money by it, but it mififbt encourage 
such prosecutions if the defendants were ordered to pay costs. 
That under the Municipal Code there was another remedy, viz., 
by means of a suit at civil law before the Circuit Court for a penalty 
of five pounds, which he considered more in accordance with tbe 
spirit of our institutions, and a much less expensive proceeding. He 
therefore declined to consider the question of reimbursing the private 
prosecutor, and a fine of f 25 was imposed upon the defendants. 

Judgment accordingly. 

O. B. Langlois and W. C. Languedoc^ for the private prosecutors. 
F. W. Andrews and Charles FUzpatrick^ for the Corporation. 



(1) HawkiDt, P. C, Book II, c. 26, eeo. Z. 1 Chitty Crim. Law, 829. 1 Bla. 
R«p., 602 
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CIRCUIT COURT, QUEBEC. 

27th SEFTEMBBR, 1877. 

Coram Caron, J. 

ANDERSEN ▼. BRUjSGAARD. 

A seaman of a foreign Tessel suing for wagesj and deaoribiog hiraaeU as ** of 
Norway, now at Quebec,'' will be compelled to give security for costs. 

In an affidavit for attachment before judgment, the words << may lose his debt 
or sustain damage" held suffioienu 

The plaintiff describing himself as ^^of Norway, now at 
Quebec," claimed $71 for wages due him as boatswain of the 
Norwegian ship Martin Luther^ and proceeded by attachment before 
judgment founded upon an affidavit containing the averment that 
^* without the benefit of a writ of attachment the deponent may lose 
his debt or sustain damage." ^ 

The defendant, master of the vessel, demanded security for 
costs, and further moved to quash the attachment on the ground of 
insufficiency in the affidavit. 

Peti/fafM?, for defendant. — The plaintiff clearly has no domicile 
in the Province and must give security for costs. There is no 
exemption in this respect in favor of seamen. Orace v. Crawford^ 
S Rev. Leg., 447. The affidavit is also bad ; the requirements of 
law have not been complied with aod the essential words and 
averments required by law are wanting. It does not appear that 
without the benefit of an attachment the deponent mil lose his debt 
or sustain damage, which is the absolute condition required by the 
law, art. 834, C. P. It is also essential that the very form of words 
given by the statute should be followed. Ferres v, Rutherford^ 9 
L. C. J., 102 ; Robertson v. Atwell, 7 L. C. J., 48. 

Bradley^ i contra. — Mariners, especially foreigners, are in 
an eminent degree inopes eoneiUi^ favorites of the law and 
placed particularly under its protection, and the Court givesthem every 
relief in its power. Madonna dUdra^ 1 Dod., 89 ; Patez v. Klein^ 
IS L. C. R.. 485. Ordering security for costs will in most cases 
amount to closing the doors of justice upon them. A seaman 
claiming the protection of the Court may be said to reside within its 
jurisdiction, and security cannot be exacted from one rending in the 
Province even though domiciled elsewhere. Ryland v. Ogiime^ 10 
L. C« J., 200. The affidavit is sufficient. A deponent cannot in 
every cas9 conscientiously swear that without a writ of attachment 
he trttt lose his debt, and this is not required. Berry v. May^ 13 
L. C. R., S ; Oodin v. McConneU, 13 L. C. R., 465 ; Sharpies v. Rosa, 
17 L. C. B., 39 ; BeauUeu v. Linkhter, IS L. C. R , 406 
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Anderaen Per curiam.^By art. 29, C. C, all persons not residents of ibe 

Bru«gm»rd. Provlnce may, on demand, be ordered to give secarity for costs, and 
there does not appear to be any exception in favor of mariners. The 
application is therefore granted. There is also a petition to quash, 
1 find that in the district of Montreal the word may in affidavits for 
attachment has been held insufficient, while here the contrary 
doctrine has prevailed. The weight of authority seems to favor the 
sufficiency of the word may^ and the petition must be rejected 
with costs. 

Judgment accordingly. 
Bradley^ for Plaintiff. 

^ Blanchet 8f Pentland^ for Defendant. 



COUR DB CIRCUIT. 

25 MAI 1877. 

Prisent: THon. W. G. Merbdith, J.G. 

PLAMONDON 7. LBFBBVRB. 

Juoi : — Qae, malgre uDe clause de son bail portant que les am^lioratioDB et additian» 
qu'il fera resteroot au propri6taire, qq looataire peat emporter les ch&ssif 
doubles qa*il a mis A une maison. 

Bail stipulant qu*& {'expiration du bail, toutes ameliorations et 
additions qui auront 6te faites par le iocataire seront la propri6t6 da 
propri6taire, et lui resteront. 

Lefebvre, le looataire, fait poser des ch&ssis doubles, et, k Vex- 
piration de son bail, les emporte avec lui. 

Saisie-revendication par Plamondon, le locateur, lequel se 
pr6tend le propri6taire des ch&ssis. 

La Cour renvoie la saisie-revendication, sur le principe qae 
Plamondon n'a pas acquis la propri6t6 des ch&ssis doubles. II 
devait avoir la propri6t6 des ameliorations et additions. Gela ne 
comprend que les choses attach6es k la maison k perpfitaelle 
demeure. Ici, les ch&ssis pouvant fitre enleves sans d6t6riorer la 
propri6t6, et ayant 6x6 mis par le Iocataire, ne peuvent 6tre census 
attaches k la maison k perp6tnelle demeure. — C. C, art. 380. 

Action deboutfie. 

Bassi et Languedoc^ pour le Demandeur. 

Langelier et Langelier^ pour le Dgfendeur. 
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COUR DU BANC DE LA REINB— EN APPEL. 

QUfiBBC, 11 SBPTEMBRB, 1876. 

Cbrom Dobiov, J.G., Movk, TASCHniAi;, Bahsat et BAnour, JX. 

JOHN HOLTON, 

Appelant ; 

ET 

WILLIAM AIEINS, 

Intiin6. 

Juoi 1 ^ . Qu'un proc^B-TerbAl ne peat dtre modifi6 que par un aatre proc^a-rerbal 
fait de la mdme manidre ; et que tout chaogtment qa*aii ooaseil muDi- 
cipal pr^teodrait &ire 4 an procds-Terbal aa moyen d*aoe timple r6aola- 
tion est absolumeDt duI et sans effet, et que oette nallit6 peat' dire 
iuToqu^e en tout 6 tat de cause ; 

1^ • Qn'un joarnalier, travaillant 4 an oa?rage manicipal, n'est pas poor 
cela on otnoier publio ajant droit 4 nn mois d'avis arant d'etre poursaiTi 
en dommages en raison de la part qu'il peat aToir pris 4 oet oavrage ; 

3 ^ . L' agent faisant an aote doroiuageable 4 an tiers est direotement et per- 
sonnellement responsable en?ers la partie I6s6e, quand mdnie il n^aurait 
fiut qa'ez6ottter de bonne foi les ordree de son mandant, si oes ordres 
sont ilI6gaaz. 

L'appelant est propri^taire en possession d*an terrain sita6 
dans la raanicipalit6 de St. Gabriel-Ouest^ et cootenant environ 
82 arpents en saperficie. Get immeuble a une largeur de S 
arpents k son front, et de 15 arpents an bout de sa proiondeur, 
laqueile est elle-m6me de 15 arpents environ. II est forro6 en partie 
par le versant sad d'ane colline de sable qui court dans le sens de 
sa profondear sur une longaeur d'environ 8 arpents. 

Le 28 Jain 1874, pendant qae Pappeiant 6tait ocoup6 k ses 
travaux de cultare, sept A huit individas, parmi lesqnels Pintimi; 
arin6s de baches, de pioches, de pelles, etc., font irruption sur son 
terrain, abattent ies cl6tares, et se mettent & oreuser une profonde 
tranch6e d-pen-pris k la nioiti6 de ia hauteur de la colline. L'ap- 
pelant va de suite leur enjoindre de d6gaerpir,et proteste solenneile* 
ment; mais Pouvrage, poussfi vigourensetnent le 22, le 2S et le 24 
J^iin, est termini le 25* Pendant oes quatre jours, Pintitn6 et ceux 
qai Paocompagnaient avaient creus6 sur la propri6t6 de Pappelant 
QQe tranob6e longue de 8 arpents, large de 15 & vingt pieds, et pro- 
fonde de 2 & S pieds, et ce dans un terrain sablonneux, tris mouvant, 
et sur le penchant de la colline, De plus on avail boulevers^ 
pinsieurs arpents de terrain en prairie ou fraicbeoient ensemeno6. 
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HoitoQ Inntile d'ajoater que ces travaux cau^aieat no dommage coosi- 
Aikuii. durable k {'appelant. De Ik la pr^iseole actioa en reclamation de 
cea dommages, estim^s a }S50. 

L'intiai6 plaida k cette poarsuite par une defense en faiis^ nne 
exception piremptaire en droit iemporaire^ et une exception p#- 
remptoire en droit perp4tuelle. 

Par son exception ttrnporairt^ l*intim6 allfegue qu'en p6n6traat 
Bur la propri6t6 de i'appelant et en y faisant les travaux qa'on lai 
reprocbe, il n'est conpable que d'avoir accompagn6 et aid6 ao 
inspecteur municipal dans la confection d'un ouvrage ordonne par 
le Conseil municipal du lieu ; qn*en allant, comme jonrnalier i 
gages, sous la conduite d'un inspecteur, d£t6riorer la propri6t6 de 
I'appelanty il 6tait devenu officier public, et avait droit en cette 
quality k un avis d'un mois avant d'etre poursuivi. 

Par ^exception perpituelle Pintim6 dit que dans les circonstances 
en question, il n'a fait qu'aider un inspecteur municipal k accomplir 
certains travaux sur un cbemin public traversant la propri6t6 de 
I'appelant, le tout en conforroit6 aux ordres et r^glements 16galement 
passfis par le Consei I Municipal de St. G-abriel-Ouest. 

Disons maintenant un mot des ordres etrfiglements municipaux 
que l'intim6 produisait avec ses plaidoyers. 

En Mars 1878, le Conseil Municipal de St. Gabriel-Onest 
passe nne r6solution aux fins de faire un chemin a travera la 
propri6t6 8U8-d6crite de Pappelant, rt pour donner suite k cette 
resolution, il nqmrae un surintendant spficial. Cet officier prepare 
le procfes-verbal produit par Pintimfi, lequel proc^s-verbal met k la 
charge de Pappelant les frais d'onverture et d'entretien d'un chemin 
de 15 arpents de long, et traversant la terre de Pappelant dans toute 
sa profondeur. Le S Juin suivant, ce proces-verbal est homologne 
par le Conseil local. Sur appel au Conseil de corot^, il est modi fie, 
et il est ordonn6 que le nouvean chemin de front, mis k la charge 
exclusive de Pappelant, serait une route k la charge des int6ress68. 

Moina d*uii mois apris cette sentence du Conseil de comt6, 
c'est^-dire le 18 Septembre 1872, le Conseil local convoque une 
session sp6ciale du Conseil local, et y font passer une r6dolotioa 
amendant la sentence du Conseil de comte, imposant i Pappelant 8 
«rpents du nouveau chemin comme front, et laissant les 7 antres 
arpenta comme route. 

En Juin 1874, le Conseil local fait enjoindre k Pappelant 
d'ouvrir son chemin de front. L'appelant n'en fait rien, et c'est 
alors que le Conseil local envoie son inspecteur faire cbez l^ppelant 
les ouvrages dent il a hxh question plus haut. 
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Sar la poorsuite de Pappelant, la Conr Sap^rieare, pr6sid6e par "''j}^^ 
FHonble. Jage Casavlt, rendit, le 19 F6vrier 1875, le jogement ^'^'"^ 
saivant : 

La Coar, etc., consid^rant que lorsqu'il est entr6 snr la propri6t6 
SQs-diorite et y a commie lea voies de fait dont ge plaint le deman- 
dear, le difendear n'agiesait pas oomme officier pablio et ne 
rempiiesait aucuns devoirs on fonctioDs publics ; 

CoD8id6rant que le demaodeur £tait alors en possession a titre 
de proprietaire de la dite propri6t6, et que le dit d^fendenr, sans 
ancnn droit ni autorit6 legale, est entr6 sur icelle, y a commis 
des Toies-de-fait, et caus6 des dommages au demandeur : la r^ponae 
in droit dn demandeur k Pexcepiian pSrempioire en droit tetnporaire 
da d6fendeur est maintenue, et la dite exception renvoyee avec 
dipens ; 

Et la Cour condamne le d£fendeur It payer an demandeur vingt 
piastres de dommages, avec int^r6t sur la dite somme k compter de 
ce 19 F6vrier 1875, et les d6pens d*une action de cent piastres. 

LMntim6 porta ce jugement en R6vision, et voici la sentence 
rendue le SI Mai 1875, par cette Cour, compos6e des Honorables 
Joges Stuart, Txssibr et McCord : 

The Court sitting in Review, &c., seeing that in fact and to the 
knowledge of the plaintiff, the act complained of was not Xtie 
iDdividual act of the defendant, but was done by him under the 
orders and in the presence of a public officer, who, ^ such, was in 
reality doing the said act ; 

Seeing that even if the act complained of were that of the 
defendant, it was done, as the plaintiff well knew, under the orders 
of a public officer, acting within the scope of his office, and under 
the ostensible and public authorization of a municipal corporation 
having power to authorize such an act, and was therefore not difauli 
within the terms of aiticle 1053 of the Civil Code ; 

Considering, therefore, that in the said judgment complained of 
there is error : This Court dotb reverse the said judgment and 
dismiss the action of the plaintiff with costs, as well in the said 
Superior Court as in Review, in favor of the defendant, distraits, 
be. ; the Court saving the plaintiff's recourse, if any he have, against 
any other party. 

C'est ce jugement qui fait le sujet du pr6sent appeU 

Bidardy pour I'appelant. — Les deux questions principales a 
f^soudre en cette cause peuvent se formuler comme suit : 1 ^ • 
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Hoiton L'intim6 avait-il ]ui-m6me, ou avait-il re9U de qaelqa^an le droit de 
AikiiM. p6Q6trer comroeil Pa fait sur la propri6t^ de ^appelant? S^. S'il 
n'a jamais ea ni reQU ce droit, est-il personnellement responsable de 
la voie de fait qa'on lai reproche, ou peat-ii se lib6rer compldtement 
et rejeter cette responaabitiig sur la corporation doat il pr^tead 
n'a voir 6x6 que I'agent ? Une troisieme question qui renire dans la 
seconde serait oelle-ci : La responsabilit6 dn principal fait-elle 
disparaitre celle de I'agent ? 

En premier lieu, l'intim6 arait-il, par lui-mdme ou par d'aatres, 
le droit de p6n6trer sur la propri6t6 de I'appelant ? Avec les ordrea 
el documents municipaux qu'il produit avec sa defense, Pintiai6 
ponvait-il 16galement commettre la voie de fait mise a sa charge? 

L'intim6 s'appuie sur un procds-verbal bomologu6 le S Juin 1872, 
amend6 en appel ie 22 AoAt suivant, et r6form6 de nouveau par le 
Conseil local le 18 Septembre de la m6me ann6e. Naturelleraent, 
c'est au Code Municipal qu'il faut r6f6rer pour savoir de quelle 
manidre un procfes-verbal pent 6tre fait ou amend6. L'art. 810 se 
lit comme suit : *^ Tout proc6s-verbal en vigueur peut 6tre amende 
on abrog6 en tout temps par un autre procfes-verbal fait de la m6me 
manifere, sur requite des int6ress6s ou sur I'ordre du Conseil.'* . . . 
Les articles 796 etsuivants exposent les formalit6s requises pour la 
confection du proems- ver bah L'art. 528 nous fait connatire que tout 
r6glement ou r6solution concernant les chemins doit 6tre suivi sans 
d^lai de Paccomplissement des operations preacrites aux articles 
794 k 821. L%d6faut de se conformer k ces dispositions emp6che 
£videmment l'ex6cution d'un r6glement ou resolution relatif aux 
oheniins. C'est le cas en cette cause. Le seui document municipal 
en force aujourd'hui, le seul fait suivant les exigences de la loi, 
c'est le proc^s-verbal tel qu'ameddg en appel par le Conseil de 
comt6. LMntim6 ne produit aucun proc^s-verbal amendant le 
premier d'apr6s les articles 794 et suivants. II n'en existe done pas, 
et la resolution du 18 Septembre 1872 est par I2t-m6me sans efiet. 
Ce n'est qu'un projet d'amendement qui ne pouvait avoir de suite 
qu'en autant qu'on le faisait accompagner d'un proces-verbal subs6- 
quemment soumis k Pexamen dn Conseil. Sans ce proces-verbal, 
encore une fois, la resolution est un projet d'amendement, mais ce 
n'est pas, ce ne peut etre un amendement. 

En consequence, le terrain sur lequel a et^ cause le dommage 
reclame en cette cause, est necessairement une route, comme I'a 
dteide le Conseil de comte. 

Si ce chemin est une route, la Corporation de St Oabriel-Ouest 
n'a pu prendre possession du terrain sur lequel il passe avant d'avoir 
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fait proc6der & revaluation reqoise par lea articles 90S et snivants uoWon 
da Code Mnnicipal. Or il n'a jamais et6 fait d^6yalaatioQ du Atkua. 
terrain destine anx bait arpents de obemin que 1'od pretend imposer 
tsomme front k Tappelant. Tant qae cette evaluation n'aara pas 616 
faite, {^appelant cootinnera a 6tre le seul proprifitaire du terrain 
requis pour ie nouveau cbemin, et quiconque y mettra ie pied sans 
sa permission se rendra conpable d'une voie de fait. 

En r68um^ : 1 ^ • La resolution du Conseii local de St. 
Gabriel-Ouest, en date du 18 Septembre 187S, est nuUe et sans 
effet, comme non-suivie des forroalites requises par les articles 794 k 
821 da Code Municipal ; 2 ® . Le chemin en question est une route ; 
3 ^ • Le terrain destine k cette route reste la propriete de ^appelant 
tant qu'il n'a pas ete evalue, et que Pexpropriation n'en a pas ete 
op6ree suivant la loi ; 4^. La Corporation de St. Gabriel-Ouest et 
I'iniime en son nom n'ont pu s'emparer de ce terrain sans commettre 
une voie de fait. II y a done erreur dans Ie consid4rant de la Cour 
de Revision oil il est dit que I'ofBcier public sous les ordres daquel 
I'intime a agi, etait dans les limites de ses attributions, et surtout 
que la Corporation de St. Gabriel-Ouest avait le droit de permettre 
lea actes dont I'appelaat se plaint. C'est absolnraent le contraire 
qui nous parait vrai. La Corporation de St. Oabriel-Oaest ne 
pouvait s'emparer legaleraeaf du terrain de I'appelant avant d'avoir 
rendu efficace sa resolution da 8 Septembre an moyen des forma- 
lites prescrites pour la modification des proc^s-vcrbaux ; et si elle 
n^avait pias ce droit, elle ne pouvait Ie donner k personne. Une 
voie de fait a done et^ commise sur la propriete de Pappelanl. 

La deuxi^me question que nous avons li examiner est celle de 
savoir sur qui doit retomber la responsabilite de cette voie de iait. 

Le grand principe ^ur lequel il faut s'appuyer pour decider cette 
question se trouve k Part. 1053 du Code Civii. D'aprds cet article, 
poor 6tre responsable d*an acte, il n'est pas necessaire de Pavoir 
fait de mauvaise foi, avec intention de nuire. ^* Ton te personne," 
dit la loi, ^* capable de discerner le bien du mal, est responsable du 
doromage cause par sa faute k autrui, soit par son fait, soit par im- 
prudence, negligence ou inhabilev6." II n'est pas ici question de 
roauvaise foi, de malice ; car ce nouvel diement transforme le quasi- 
deiit en deiit ouen crime.->-Sourdat, Responsabilitei No. 15. 

Rien n'obligeait Pintime k faire I'acte qu'on lui reprocbe. II a 
cgi librement et volontairement, de bonne foi si Pon veut, mais enfin 
impmdemment, puisque sans droit il a fait un acte dommageable a 
Pappelant. II croyait avoir la loi pour lui, sans doute, mais il s'esc 
trompe ou a ete induit en erreur, pen importe : sur qui doit en 
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Hoiton retomber la re^poDsabililg ? L'artiole 1053 noaa dit que c'est sat 
Aikin*. Pauteur de Tacte dommageable. Dans la circoaatance qai a fait 
oaltre Taction en cette caasei I'aateur do dommage r£ciain6 eit 
visible : o'est I'individa qui est venu volontairenacnt et libvement sor 
lapropri6t6' de I'appelant; c'est I'iatimfi. C'eat done lai qui doit 
en r^pondre. 

La Coar de Revision, pour Iib6rer Hntim^, est oblig6e de sortir 
de la preave et de or6er une exception k I'art. 1068, de tomber dans 
deox erreursy I'nne de fait, i'aatre de droit. 

L'erreur de fait est patente et se troave dans ies deax considi' 
ranis da jugement dont est appel. II y est dit qu'en fait i'appelant 
savait que I'acte dont il se plaint n'^tait pas Pacte individuel de 
I'intirnd, mais I'acte de I'ofBcier public sous Ies ordres duquel il 
travaillait. C'est \k une assertion gratuite ; c^est one pare suppo- 
sition dont il n^y a aacune preuve au dossier, et qui 6tait n^cessaire 
pour 6tablir le principe nouveau, que la responsabiIit6 da principal 
fait cesser celle de I'agenf. 

Le deuxi^me consid^ramt noas dit qae mdrne en sapposant qoe 
I'acte incriinin6 serait celui de l'intim6, il a 6t^ fait, eorame I'appe- 
lant le savait bien, sous Ies ordres d'un officier pablic, agissant dans 
Ies limites de ses attributions, et sous Paatorisation d'ane corporation 
municipale ayant le pouvoir de donner telle autorisation, et qa'en 
consequence Pintim^ n'est pas en fauie. 

Proc^dons par ordre. En premier lieu, il n'y a aacune preave 
que Pappelant ait eu la connaissance qu'on lui attribue. En second 
Ilea, la corporation municipale ne pouvait p6n6trer snr le terrain de 
Pappelant avant de Pa voir 6valu§ et pa}^, et ne pouvait donner k ses 
officiers an pouvoir qu'elle n'avait paa elle-m6rae. Si ses ofBoiers 
n'avaient pas ce poavoir, pouvaient-ils se Pattribuer et rester dans 
Ies limites de ses attributions? La pr6senoe d'un officier pablic, 
Pautorisation d'une corporation municipale, voilk des Aliments qni 
peuvent servir k appr^cier la nature d'un acte, et k ranger dans la 
classe des quasi-d^Iits ce qui autrement serait an d6lit. Nona 
r^ferons k ce sujet a Marcad6, 5e vol., sur art. 1382. L'intim§ n'est 
pas en fauta dans le sens sp6cifique d'erreor volontaire, de domraage 
cans6 de propos d61ib6r6. Mais es>tH)e \k suffisant pour falre cesser 
sa responsabilitS ? Si la croyance qu'il est dans son droit Pempdohe 
de commettre un dglit, son acte en sera-t-il plus I6gal, et pourra-t-il 
en 61uder Ies consequences civiles ? Non, car Part. 1053 ue parle 
pas sealement de faute, mais AHmprudence^ negligence on inhabildL 
Vide Sourdat, op. cit., No. 441. 
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Qa'il y ait eu aa moins iropradence grave de la part de IMntimfi, Boiton 
eela est indubitable. L'appelant I'a 8oroin6 inutilement de d6- Aikios. 
guerpir. II s^agissait d'enlever k an citoyen et malgr6 lai aa 
propriiti, d*op6rer sans indemnity ane expropriation tKs on^rease. 
C'6tait k ceax qui se chargeait d'une besogne aassi d6licate i 
s*a88urer auparavant quMU itaient en rdgle avec la loi. L'intimi 
•'est tromp6, a agi sans droit; il ne doit pas Aire surpris qa'on lui 
deroande d'en payer la fayon. Ce qui serait singulieret souveraine- 
ment inique, c'est que le premier venu pourrait aller saocager la 
propri6t6 de son voisin, et s'en laver les m^ins en disant qu'il pensait 
en avoir le droit, on bien quMl a agi sous les ordres d'nne corporation 
muDioipale. 

Ceci nous anidne a la dernidre partie de notre thftse ; la respon- 
•abilitg du principal fail-elle ce89er oelle de I'agent ? 

Si I'on s'en tient au texte du Code Civil, on volt qu*en rigle g6- 
D6rale, la re8pon8abilit6 est limitSe a colui qui cause un dommage 
•ans droit, par imprudence, etc. Poor mieux assurer la r6paration 
da dommage, la loi fait un pas de plus, et en fait peser la responsa- 
biliti sur le pdre, le roattre, etc. Mais la responsabilitfi du mattre 
o'empAche pas celle du serviteur qui a agi aveo discernement. On 
pent voir k ce sujet le 5e voL de Maroad6, sur art. 1384. Dans oe ^ 
cas) nous dit Marcad^, la personne lis6e peut k son choix agir soit 
oontre Pautenr imm6diat du dommage, soit centre celni que la loi 
declare responsable pour lui. Si le serviteur a 6x6 de bonne foi, il 
est responsable sans doute, mais aveo recours en garantie contre son 
mattre. Sourdat, op. oit.. No. 908 ; Celui qui a souffert peat atta- 
quer Tun ou Pautre. Autrement il faudrait dire que Part. 1054, ecrit 
dans le but expris de rendre plus efficace la protection cr£6e par I'art. 
I05S da Code Civil, en frappant non-seulement I'auteur imm6diat 
du dommage, mais encore celui qui Pa command^, il faudrait dire 
que cet art. 1054 aura un effet tout contraire, et mettra la victime 
du dommage dans une position moins favorable, celle de poursuivre 
une reparation contre un prfipos^ quMI aura cru auteur principal, et 
de voir son action renvoy6e sur preuve que le d6fendeur n'fitait qu'un 
propose, Ni le Code ni la doctrine n'autorisent une pareille ap- 
plication des articles 105S et 1054. Vide Sourdat, op. cit., Nos. 
75, 798 et la note au bas, 839, 453 in fine. 

Cette double responsabilit6 du commettant et du pr6pos6 est 
done uo principe constant en droit civil. II n'y est pas fait excep- 
tion au Code Municipal. Naturellement le Code Municipal n'avait 
pas h reproduire Part. 1053 du Code Civil, exprimant le droit 
commun. Mais Part. 1054 du Code Civil ayant 6tabli le principe de 
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Hoiton la responrabilit^ des commettants dans des terroes qui oe s'appliqaenr 
▲ikint. pas aux Corporations Municipales, le Code Manicipal est v^na com* 
bier cette lacune^ et, par son arte 199, declarer que les Corporations 
Municipalea r6pondront des actes de lears pr6pos6s, c'e8t*ji-dire 
qu^elles aussi seront regies par le principe contena en l*art. 1054 di> 
Code Civil. Ce qui n'emp6cbe pas pins la responsabiIit6 de 
Paatenr imm^diat da dommage qae sous I'empire da Code Civil. 

Cette interpretation si plansible est d'ailleurs rendue certaine 
par le Code Manicipal lai-mdme, art. 200, d'apr&s leqael les 
officiers Ruinicipaax sont responsables de leare aotes envers la 
Corporation seule qa'ils repr6seatent. Ce mot seule n'est pas dans 
I'article prec6dant, et pour cause. II y a bien des raisons k donner 
poor cette protection dont on entoure PofBcier manicipal ; il saffira 
d'en citer une seule: c'esl qu'il a & choisir entre I'amende et 
I'ob^issance, et que le public est suffisamment inform6, par son titre 
mdme, quMI agit pour une corporation responsable de ses actes. 
Mais les officiers mnnicipaux seuls ont ce privilege, et nallement 
des individus que I'app&t du gain ont inconsidgrSment conduits a 
commettre une vole de fait. 

L'intim6 est done personnellement responsable de la voie de 
fait mise a sa charge. La Cour de R6vision n'a pa, sans incons^** 
quence, le declarer irresponsable, et en mdme temps lui refuser la 
quality dont I'art. 200 du Code Municipal fait la condition de non- 
responsabilitfi. EUe n'a eu aucune raison de s^^Ioigner du droit 
commuQ 6crit aux articles 105S et 1054 du Code Civil, bftses du 
jugement de la Cour Sup6rieare, et elle aurait dA maintenir ce 
jugement au lieu de le casser, pour des motifs acceptables en legis- 
lation, mais qui nous paraissent insoutenables dans notre droit. 

On a dit que Pintim6, ayant agi de bonne foi, il serait injuste 
qu'il en souffrtt. Nous r^pondons k cela que, si rfiellement il a agi 
pour la Corporation, il devait I'appeler en garantie. L'intim6 salt 
parfaitement pour qui il a travaill6 : mais I'appelant n^en savait 
rien au moment de la poursuite, et il s^est adress6 k I'auteur imm£- 
diat du dommage. II 6tait bien loin de suppo^er I'autorisation sous 
laquelle Pintim6 veut s'abriter, car il savait que le procds-verbal 
relatif au nouveau chemin n^avait pas 6t6 amende, et quUI ne 
pouvait 6tre expropri6 avant d'etre paye. L^appelant ne pouvait 
supposer que la Corporation' Municipale commettait une iliegalite, 
et on n*a pas prouve qu'il le savait. 

On nous a reproche de ne pas avoir port6 en appel devant le 
Conseil de Comte la resolution du Conseil Local amendant le 



COITR DXr BANC DB LA REINE. SM 

ptoc^verbaU Un seal root fera justice de cette objection : I'ap^- Hoiim 
pelaat pouvait-il appeler d'ane r^solotion qui n'6tait pas encore Aikim. 
pass6e, qui n'est encore qa'& I'^tat de projet, puisqa'elle n'a pas 6x6 
snivie d'an procds-yerbal, comroe noas I'avons vu plas haut. 

Nods ne dirons qa*an mot de Pexception temporaire de I'iatimS. 
Dans cet exception, foodie sar Part. 22 da Code de Procfidare 
Civile, il se ciasse inggnaraent parmi les officiers pablics. Nona 
avons r^pondn en droit A ce plaidoyer, en all6gaant qa'an journalier 
h gages, travaillant k un oavrage qaelconqae, public ou priv6, sous 
la condnite d'un particulier ou d'un officier public, n^est pas le 
moiDs du monde un officier public, une personue remplissant un 
devoir ou des ionctions publiques, comme le juge de paix, le maire, 
etc. Comme cette question a d^ 6x& d6cid6e dans la cause de 
Erinhari v. McQuillan^ rapport§e au 6e vol. des Rapports Judiciaires 
dn Bas-Caoada, et que la r^poQse en droit de I'appelant k i^excep- 
tion temporaire de l'inlim6 a 6t6 maintenne en Cour Sup6rieure, et 
deelar6e bonne en Revision, nous croyons inutile de nous 6tendre 
davantage sur cette objection qui nous parait insoutenable. Et 
Dous terminerons ces remarqnes en citant de nouveau la cause de 
Bdinhari v. McQuillan^ dans laquelle toutes les pretentions 6mises en 
cette cause par l'intim6 iurent rejet§e6 par la Cour d'Appel le 10 
Mai 1855 ; c'est en s^appuyant sur cet arr6t que I'appelant a institu6 
la pr6sente action, et quMl croit pouyoir esp6rer le snccds du 
prgsent appel. 

Andrews^ Q.C.y for respondent. — The present appeal is from the. 
final judgment in a cause of trespass, wherein the appellant sought 
to recover damages alleged to have been caused '.him by the 
respondent, accompanied by seven other persons, opening a road, 
across his, the appellants' land, situated in the mnnicipality of 
Saint Gabriel- West. 

The pleas to this action were a general denial, a temporary 
exception and a perpetual exception ; in the first the allegations of 
the declaration imputing malice and violence to the respondent 
were denied ; by the second it was averred that in what he did he 
bad acted bond fide in the execution of a public function and duty, 
aiding the road-inspector in the performance of the works complained 
of, alleging further that these works were done in pursuance of 
the directions and orders of the Council of the said local munioipality 
of Saint G-abriel-West, and that the respondent was therefore entitled 
to a previous notice of action which had not been given him, and he 
prayed that, '* for the present," the action might be dismissed. By 
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the Srd plea of perpetual exeeptioa be set forth the same matters o( 
defence in justification of his doings, denying that any actioo at all 
lay against hinoi and simply prayed for its dismissaK 

The temporary exception being demarred to by the appellant on 
the ground that the facts relied upon showed the respondent not to 
be a public officer entitled to a notice of actioUi was ordered to be 
heard with the merits of the cause. 

Issues were joined on the remaining pleas of general denial and 
perpetual exception by lapse of time, the appellant not haviog 
answered them. 

Verbal testimony was adduced by him as to the opening across 
his land of the road complained of, and as to the consequent damage 
to him. 

The respondent's evidence consisted of the testimony of the 
appellant himself examined as a witness, and of that of the Secretary- 
Treasurer of the municipality; also of copies of procU-tierbel^ 
resolutions, notices and proceedings of the Council, and a written 
admission of the parties to the suit that the documents were true 
Cfopies of the originals remaining of record in the office of the Council, 
and that these resolutions, proceedings and notices had been passed 
OB set forth in them, and that they applied to the road in question. 
It will be seen that the material question really raised by the 
respondent was whether he could be held liable for the damage 
sustained by the appellant, for although by the first plea it was 
denied that any had been suffered, and by the temporary exception 
it was urged that if any responsibility attached to the respondent's 
acts, he claimed a right to a previous notice of the intended suit, 
etill the main issue was that raised lastly by the plea of perpetual 
exception, namely, that the respondent upon the facts by him pleaded, 
was not at all amenable to an action, and that the legal recourse of 
the appellant, if any existed, lay solely against the Corporation, the 
municipality of Saint Gabriel-West, by wl^ose orders the road 
complained of was opened. 

The Honorable Mr. Justice Casault to whom the case was 
submitted, subsequently decided that the respondent was not entitled 
to previous notice of action, overruled his temporary pleas, considered 
him to be answerable to the appellant, and condemned him in 
a certain amount of assessed damages. 

This case being inscribed for reyiew before three judges, tfie 
Court below silting in revision, held that no action couid be 
maintained against th^ defendant for his doings in the premises, l^t 
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fliat the appellant's remedy wa8 against the Corporation ; and this ^^{^ 

decision the respondent contends is both reasonable and in conformity 

to law. It is stated in Hilliard on Torts, vol. t, page 232, chap. 

XXIX, No. 29, that ** not only the deputies of an officer bat other 

*^ parties whom he employs lor his aid may jnstify themselves under 

** his authority," and at No. SO : ^ although an officer in order to 

'^ jnstify himself must prove a legal commission and authority, a 

*' third person claiming* under his acts is required only to show that 

*' he assumed to be an officer and acted as such." The same writer, 

at page SSS, No. 14, states : *^ Persons summoned by an officer to 

(« assist in the execution of legal process are justifiable in their acts 

<* at least to tbe same extent that the officer would be." Again 

Taylor in bis Treatise on Evidence, vol. 1, page SSO, sec. 294, states : 

^* If a party believes with some color of reason and bona fide in the 

*^ existence of a state of facts, which if they had existed would have 

^* afforded a defence to the action, he is entitled to protection, 

** although he may have proceeded illegally and exceeded his 

*' jurisdiction." 

It thus seems that the respondent would even be more readily 
excused for his acts than the inspector himself would be, under 
whose orders the former acted. 

The respondent respectfully contends that the facts alleged in 
his plea of perpetual exception, and established by the evidence, 
fully justify tbe judgment of the Court below sitting in review, 
which dismissed the appellant's action, even had not the respondent 
been strictly acting conformably to law, because he was nevertheless 
acting in obedience to the municipal authorities, who ordered their 
road-inspector to open the road in question, and he, while carrying 
out in good faith in his said quality the special orders given him by 
the Council, had employed the respondent and the other labourers 
to aid him. 

The principle of legal responsibility is laid down in our Civil 
Code, article 105S, in these terms : *^ Every person capable of 
** discerning right from wrong, is responsible for the damage caused 
** by his fault to another, whether by positive act, imprudence, 
** neglect or want of skill." 

The Court below sitting in review considered that the respondent 
was free from negligence or imprudence, that he committed no laok 
within the terms of this article, that his doings should not be regarded 
as his individual act, but as the act of the publie officer under whoae 
orders and in the presence of whom tbe work was done> who was 
in reality the doer of it. 
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HoKon He respondent therefore respectfally sobmits tbat oader ifae 

^*^- principles of the common law of the land, he is not responsible 

towards the appellant, and on referenoie to the special legislation 

upon the sabject as enacted in the Municipal Code of the Provinee, 

the matter seems to be placed beyond a doabt. 

The respondent's pleadings distinctly set forth that the works 
complained of had been execated on the public highway crossing 
the appellant's land, in pursuance of the orders of the local Council, 
and of their road inspector, lawfully given, and having done thus it 
became incumbent on the appellant, if he intended to urge that such 
procis-verbaly had been altered by the County Council, to reply 
specially to that effect, which he did not do, and the respondent 
having produced a validly executed, duly homologated, and publish* 
ed procis-verbal establishing such road, the placing on the record by 
the appellant of his exhibit No. 1, by which he wished to show that 
such prociS'Verbal had been altered by the County Council was 
irregular, there being no pleading or allegation in the cause 
justifying such a line of proof. 

The works complained of were done under a resolution of the 
said Local Council of the 18th September, 1878, which resolution 
the said Local Council had power to pass in virtue of the articles 
525, 5S6 and 460 of the Municipal Code, by the first two of which 
articles it is provided that every Local Council may make, amend 
or repeal by-laws for the opening, construction and maintenance of 
public roads or bridges in the municipality, under the management 
of the Council, and by the last article 460 it is enacted : ** the 
" Council may also exercise by resolution the powers conferred 
^* upon it by the articles 526 and 527. 

But it was argued by the appellant that the resolution of the 
Local Council of Saint Gabriel West is null, because it was 
contended that by the article 810 of the Municipal Code, it is 
enacted that 9i prods verbal CHunol be abrogated or amended except 
by another procia^verbal made in the same manner, upon the petition 
of those interested or upon the order of the Council ; therefore it was 
said a simple resolution cannot produce that effect. That article, 
however, merely declares that it may be done in that way, it does 
liot exclude the. power of doing it by resolution, and, as before 
remarked, the article 460 declares that the Council may also 
exercise by resolution the powers conferred upon it by the articles 
'625 and 526, namely, to make, amend or repeal by-laws for the 
opening, construction and maintenance of public roads or bridges in 
the municipality^ under the managemeat of the Council. And if it 
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\VBre trae that a prad^-verbal and not a resolution is the only regular Hoiton 
mode of making the change, nevertheless, the resolution in question Aikins. 
having been duly published, is operative and of binding force, 
inasmoch as it has not been annulled in the manner, nor within the 
lime allovred by the Code for such a proceeding, the 100th article 
of which directs how they may be set aside and declares that they 
are subject to the provisions of the articles 461 and 705, and this 
article 461 declares {hat municipal by-laws are binding until they 
have been annulled, while the latter article 705, directs, that every 
obligation imposed by any by-law subject to be annulled payable 
before such by-law was set aside, is exigible if the petition was 
presented after three months which followed the coming into force 
ef such by-law, and the article 698 declares that any municipal 
elector may petition for the amendment of any municipal by-law« 

The respondent, however, contends that his liability cannot 
depend upon the legality of that resolution. That at all events, 
whetber it were legal or not, he is not accountable towards the 
appellant, whose action, if any he had, should have been directed 
against the Corporation of Saint Gabriel- West, in conformity to the 
provisions of the Municipal Code, which in its article 199, declares : 
** The corporation is responsible for the acts of the officers of the 
*^ Council, in the execution of the functions in which they are 
** employed, and also for all damages resulting from their refusal to 
** discharge, or negligence in discharging their duties, saving its 
** recourse against such officers.*' By the next article 200, it is 
farther declared that ^* municipal officers are liable for their acts, or 
** in damages arising from their refusal or neglect to discharge their 
** duties (to the corporation only,) save in so far as penalties incurred 
^* by them are concerned, which penalties may be recovered 
^^ according to the rules of the said title of the third book," and 
again the article 706 enacts that *Uhe corporation, the Council 
*^ whereof passed the by-law, is alone responsible for the damages 
^ and rights of action proceeding from the putting into force of such 
^* by-law or of such part of a by-law. 

These articles seem to make the matter as plain as it can be 
made, but it is- objected that the respondent is not an officer of the 
Council; he was however a mere instrument by and through whom 
the officer executed his orders, and surely may therefore claim that 
his responsibility does not extend beyond that of bis principal ; this 
seems to be consonant to reason and the doctrine of the law relating 
to the liability of those who aid officers in the execution of their 
duties. 
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Hoiion Moreover in reference to the patting into foree of mnnicipal by^ 

AikiiM. laws (to which by the art. 100 proci^-verbaux are assimilated) the 
coneladiDg part of article 461, and especially art. 706, establish thaf 
the Corporation, the Coancil of which passes a by-law, subseqaentiy 
annnlled, is alone responsible for the damages and rights of actios 
proceeding from tbe putting into force of sacb by*law, thos eTtdently 
making it tbe rale of our present Municipal Code that all persons,^ 
whether oflBcers or others bima fide carrying oat the orders of a 
Council, shall be protected in so doing, and that parties claiming to 
be injured thereby shall be left to their recourse againat the 
corporation, and there can be no injustice in this. 

The appellant^s remedy was clear ; his action was against tbe 
corporation of Saint Gabriel-West, and if he has in reality saBereif 
by the proceeding of the Council whom he alleges to have been the 
direct and wilful author of the wrong of which he complains, from 
thai body he could have obtained complete indemnity. 

Before the purchase by him oi the lot of land over which the 
road in question was traced, the appellant bad petitioned for tbe 
passing of the very pToei$-verbal establishing it as a road, which 
he now attacks and stigmatizes in his factum in the Court below 
as a modUe iPiniquiii et de Mpoliatian* 

In that factum also he expressly sets forth that tbe questions 
submitted are purely questions of law, to which the respondent 
assents and respectfully contends, that on strictly legal grounds, he 
had a right to the judgment dismissing the action. The appellant 
is not deprived of his rights ; he can by the proper exercise of them 
obtain redress. If he has suffered wrong, he has an effectaal 
recourse against the municipality, by availing himself of which a 
multiplicity of actions would be avoided, but by bringing his actions 
as he has done against the men servants of the inspector, he leaves 
them to their action of warranty against thst officer, and him again to 
call in the municipality. The appellant has thus thought fit to attack 
persons who have no character beyond that of bringing in their 
warrantors, thus instead of placing before tbe Coart the proper 
party, he leaves it to the defendant to do so. 

Voioi le jugement intervena sur ces plaidoiries : 

La Cour, etc., consid^rant qu'il est 6tabli par la preuve en cette 
cause que I'intim^ est entr6 sur la propri^t6 de ^appelant et y a 
commis des voies de fait dont I'appelant se plaint ; 

Consid6rant que Pintim^ n'agissait pas comme officier pablie 
remplissant un devoir impost par la loi ou nne antorit6 comp^ 
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I9iile, mais qa*il n'agissait qae eomme employ6 8alari6 de la . Hoiton 
Miinicipalit6 I^Ksale de Su GabrietOuest, laqaelle manioipaliti 
n'avait aocan droit d'oavrir le ohemin dont il est qaestioa en oette 
caose sar la propri6t6 de I'appelant, sane avoir aa pr6alable leropli 
l^a f(Nrmalit68 reqaiaes par le Code Monioipal da Bae-Canada ; 

CoQsid6rant que la dite manicipaiitg n'aTait pas rempli telles 
formalitfis, et que partaot il y a errear dans le jngeroent rendu le SI 
Blai 187{», par la Cour Sup6rieure sifigeant en Revision, qui a infirmfi 
le jngemem rendu par la Conr Supirienre le 19 F6vrier I87S, et 
renvoy^ I'aotion de Pappelant^ oette Cour oasse et infime le dit 
jagemenl du SI Mai 187i, et confirme le jngement de la dite Cour 
Supirieure du 19 F6vrier 187&, aveo dfipens en la Cour Sup6rieure 
nomme dans une action de cent dollars, avec de plus lee d6pens 
eacooras ear la R^visioo et ceux encourns sar le present appel. 

Jngement infirm^. 
Bidmrd Sf Bonleau^ Procureurs de PAppelant. 
Aikkreiai^ Carom ^ Andrews. Proourenrs de l*Intini6. 



VICE-ADMIRALTY COURT, QUEBEC- 
FRIDAY, l^H OCTOBEfi, 1877 
Tfetent : Hoa. O. Okill Stuart, Judge. 

THE •^NORMANTON," 

AcUoa pf CiTBinir et al 

K The meaaure of damages for the detention of a vessel after a collision is the 
Hmount she can earn while aneinplojred by reasoa of ic 

2. Where after a ooUision the vessel injured was docked for the winter and the 
resuming of her voyage could not take place until spring, by reason of the navigation 
of the St, Lawrence beingcloeed until then,— Help, that her owners could not recover 
as pcurt of their damages the seamen's wages while idle during the winter, and no more 
thM would suffice Co tend them to the place where they were shipped, and to pay their 
wages until ikeir arrival there. 

P$r cunam.— The owners of the steamship Normanton^ by 
a decree of this Conrt, were, on the 28th of April of last year, 
condemned to indemnify the owners of the N. ChurckiUj a barque of 
598 tons, for a collision off Little Metis, in the lower St. Lawrence 
on the 6th oi November, 1875. By this decree a reference was 
made lo tba Registrar and merchants to assess the damages of the 
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<Nor^nton" ^^'^4°^- '^^^ claiiD put in amoQDts to $35,466.38, and the Registrar 
and merchants by their report have rednced it to $20,168.98, of which 
$533.54 was for demurrage at 4d. sterling a ton, and the remaining 
$1,500 on what the barque might have earned daring her detention. 
By this report the elaim for the N. Ckurchili is reduced as macb as 
$15^297.40, including a large claim for demurrage. Upon this 
reduction the report has been contested by the owners of the 
N. Churchill. 

On the side of the Narmanton the report has also beeir contesfed 
because, as alleged, the principle of demurrage adopted in tbe report 
was erroneous, instead of an adequate remuneration for the period 
she was thrown out of her usual employment. 

The N.ChurchiU was damaged by the collision and run aground on 
the 6th of November, a short time before the closing of the navigation 
of the River St. Lawrence. She was towed from Little Metis to the 
Commissioners' wharf, at Quebec, where she arrived on the 9th of 
November. There three-fifths o{ frer cargo, partly damaged, were 
taken out and stored. She was then towed to Montreal, where the 
remaining two-fifths ot her cargo were discharged and stored, and then 
put into the dock of a shipbuilder of the name of Cantin, where she 
remained during the winter and where she was repaired. 

The claim of the N. Churchill is as follows t 

Demurrage 11 days for full cargo 598 tons at 4d. stg... $ 533 54 
Demurrage 237 days part cargo at 3d. stg m.. •. 8,658 05 

$9,191 59 
The registrar and merchants have allowed the 

first ., $533 54 

And have substituted for the second as sufiicient 
for the non-employment of the vessel during 

detention 1,500 00 

$8,033 54 

Thus rejecting upon this claim disallowed • • $7,158 05 

The owners of the N.. Churchill contend for the principle 
involved in the first and second items, w<hile the owners of tbe 
Normantan contest both, and advocate the principle involved in the 
allowance of the sum of $1,500. Before disposing of the first or 
smaller item of $533.54, I shall take up the second item, the 
$8,658.05 charged as demurrage and the substitute for it of $1,500. 

It is too well established to admit of any question that tbe true, 
measure of demurrage caused by a collision is the length of timir. 
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which the vessel has been thrown out of her usual employment, (1) „ jj^^J^^JJ^^^ „ 
and what according to reasonable probability, all contingencies 
being taken into consideration, the vessel damaged would have 
earned. (2) As to the proof of this it is not sufficient to establish the 
general rule of the ship^s earnings, and that if she had not been 
detained id dock she mig'ht have earned freight. The opportunity 
of earning and the actual loss of that opportunity must be established, 
(S) as where the claim of a steam company for demurrage at the 
rate of £20 per day during the repairs, as being the amount at which 
the vessel might have been hired, was not allowed by a Report of 
Registrar and merchants in the High Court of Admiralty on the 
grounds that there was not sufficient proof of an actual loss having 
been sustained, and in this respect an objection to their report was 
overruled. (4) And again where the propriety of a charge for loss 
of employment of a vessel occasioned by her detention to undergo 
repairs consequent on a collision was in question, the Registrar and 
merchants were considered more peculiarly competent to form a 
proper estimate of the propriety oi such charge, and the High Court 
of Admiralty refused to alter their report in this Tespect.(5) In 
allowing the earnings of the vessel *^ the lost voyage must have been 
contemplated as well as practicable, the chances of obtaining a 
cargo for whose profits or freight a compensation is claimed must 
have been certain or in the highest degree probable. If it can be 
shown that the vessel would have earned freight, or would have been 
employed for the profit of her owners, if the collision had not occurred, 
the Almiraliy will compensate the latter to the extent of the loss so 
far as it can be legally ascertained.(6) In such a case a sum 
grounded on the probable amount of the earnings of the vessel 
during the period of her detention for repairs will be awarded,(7} 
but so much must be deducted from the sum of the gross freight as 
would in all ordinary cases be disbursed on account of expenses 
incidental to the earning of it,(8) i.e. seamen's wages, pilotage. 



(1) The << Black Prinoe'% Lush 568. 

(2) The *<Hebe/' 5 notefl of oases, 182 3 2 W. Rob, 135. 

(3) The *<Ciareace," 3 W. Rob. 285; 14 '< Jurist'' 157 ; 7 notes of catct| 579. 

(4) " lb." 

(5) The << Alfred/' 3 W. Rob. 243. 7 notes of cases, 579. 

(6) ^'CiareDce/' 7 Qotes of casesi 581 and 3. 

(7) " Hebe," 5 notes of cases, 182. 

(8) Gazelle, 3 notes pf cades, 32, 33. 
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^ The ^^ towage, harbor dues and charges for lishl."(I) Although a claim 
for the loss of earnings specifically has not been preferred by the 
owner o( the N. ChurchiUj it has been evidently looked upon as 
coming before the Registrar and merchants under the charge of 
demurrage as above stated, viz., at 3d stg. a ton, (8,658.05, and 
allowed to the amount of $1,500. The proof of the earhings of the 
iV. Churchill^ as prescribed in the cases cited, is by no means positive. 
It is not shewn that she would have earned or would have been 
employed, or that her chances of obtaining a cargo were certain, or 
in the highest degree probable. The only evidence I see in the 
record, on this head, is an imaginary estimate sent out by the owners 
oi the N. ChurcIiUl ot a voyage by her from the United Kingdom to 
Baltimore and back, say December 25th, 1875, to 5th April, 1876. 
And this purports to be certified by ship brokers in Liverpool as 
follows : " We certify that from our experience the above is as near 
as possible a correct estimate of such a voyage." In this statement 
the supposed balance of profit is stated to be £394 Is. 3d. stg. A 
similar imaginary estimate is given as of a voyage of the N. Churchill 
from the United Kingdom to Quebec and back dth April to 5th July, 
1876, showing a balance profit £344 12s. lOd. The master of the 
N. Churchill^ a part-owner in her, examined as a witness, has 
considered these estimates fair, but neither he nor any one else, has 
said that these profits vmdd have been earned, or that the vessel 
would have been employed on either of these voyages. Mr. Fry, a 
gentleman of well-known experience in all matters connected with 
shipping, has given an answer to a question submitted to him on the 
subject as follows: ^Mn your opinion, what would have been the 
profits of such a vessel as the iV. Churchill after the landing of her 
cargo in London up to the 20th of May last year?'* Answer. — 
'* It is exceedingly difficult to answer such a question, because it 
depends upon all the circumstances of the voyage, but looking to the 
size and value of the ship, and the general freight current during the 
winter of 1875 and 1876, I should consider fifteen hundred dollars a 
fair return for her winter voyage ; that is net profit, although winter 
Toyages are often made at a loss." . The Registrar and merchants 
are to be considered, in the terms of an authority which I have jnst 
cited, more peculiarly competent to form a proper estimate in the 
matter, and I shall not disturb their allowance of fifteen hundred 
dollars to which amount the sum of ^8,658.05 stands reduced. 



(1) Cook's Adm., Pr. 76. 
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Froceediog now to the consideralion of the allowance of « Normwiion." 
demurrage eleven days ior full cargo 598 tons at 4d. stg. $533.54, 
I do not see how the principle which it involves can be acquiesced 
in by this Court, however equitable in amount it may be. It is 
supposed to represent wages payable to persons on board the 
N. Churchill during the winter. For this I see an amount in the 
record amounting to no less a sum than $3,367.33 for officers and 
men intended to be covered by the charge of $9,191.59. If there were 
allowed demurrage at the rate of 4d. per ton on this vessel of 598 tons 
fur wages, the same rule applied to a vessel of from two to three 
thousand would be extremely large, and out of all reason. In the 
event of a vessel of these dimensions being constrained by the 
climate to remain in this port, the charge for the men, double in 
Dumber of those on board of the N. Churchill would amount to a very 
large sum for an idle winter. The expenditure of the iV. Churchill 
on this bead might have been and should have been avoided, except 
in so far as I am about to state. Her master knew to a certainty on 
the 10th of November that she had to go into dock and remain there 
for six months. The keeping of bis men idle for this period exposed 
to temptations incident to their class he should have known was 
extremely injudicious, and the evidence taken in this case has already 
proved that it was. It was quite competent to him to discharge them 
by paying them their wages, their passage by rail to an open port, 
and thence to their port of departure. A period of ten days would 
have sufficed to land the men in Liverpool Although by the general 
rule a master is not at liberty to discharge his crew in a foreign 
port without ttieir own con.^ent, circumstances may vest in him an 
authority to do so upon proper conditions. Where a vessel was 
wrecked on a voyage to St. Petersburg, near the Isle of Gothland, 
and compelled to remain at Oatergam whilst the season for navigating 
the Baltic was closed, it was held that the master was not bound to 
keep his crew in an unemployed state, living on shore and keeping 
holiday all winter at the expense of his owners, and to pay them 
pro opere el labore as the price of industry for unoccupied idleness 
—(I) upon being discharged, the seamen would have had the right 
to claim their wages up to the time of the vessel's return to her 
original port with the expenses attending their reaching it. In this 
case under consideration there seems to have been no necessity for 
a forced discharge, as the men were willing to take it, if paid their 
passage to their pori of return. The master^s refusal, according to 



(1) The Elizabeth, 2 Dodson's R., 403, 
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' Normanton " ^^^ ^^° Statement, prevented Iheir leaving. Had he coraplied with 
their request he would have done that which the interest of those for 
whom he was acting required. The wages and the expenses of the 
seamen as now stated I think should be allowed instead of the $533 
54, and the report will be returned to the Registrar and Merchaats 
for amendment in this particular. 

I have only to add that I have been thus particular in stating the 
principles of maritime law which govern this case, not only because 
similar cases 'must necessarily occur, bat because I wish it to be 
understood that where property of inJividuals is by controlling 
circumstances administered without their supervision, a jealoas 
regard will be had in this Court to its being properly cared for by 
those charged with it. 

Langlois^ Angers ^ Larue^ for the Churchill. 

Andrews^ Caron ^ Andrews^ for the Normanton. 



' COUR SU^fiRIBURE. KAMOURASKA. 

AVRIL, 1877. 

Coram H. £2. TasohbrbaUi J. 

In re: LBS LTSTES fiLBCTORA^LBS DU COMTfi DB KAMOURA.SKA.. 

Juofi : — L'acte 61eotoral de 1875 veat I^- Que le r6Ie d*6valaatioQ soit coaolasif 
quant & la valeur de la propri6t6. 2 ® , Que person ne ue eoit sur la liste 
des 6Iectear6, sMl n^est sur le rdle. 3 ^ . Que tous oeux qui paraissent 
qualifies par le rdle soient sur la liete eleotorale, & moins de disqualification 
pereonnelle de nature & ne pouvoir apparaitre par le rdle. 

Le Goie Municipal enseigne la maniere de 8*attaquer au rdle d'eva- 
loation, e( dans une procedure collaterale, comme une contestation des listen 
diectorales, on ne peut remettre en contestation ce qui a et6 finalemeot 
decide quant & ce rdle. 

Le secrctaire-trcaorier n'a aucun droit de corriger le rdle d'cvaluation. 
Ce rdle est son seul guide. 

La date de la qualificatioa d*un electeur est celle de la liste, et c*eBt au 
moment oik se fait la liste par le secretaire-trdsorier que la qualification doit 
exieter et apparaitre par le rdle. 

A. et B. possdJent conjointement et par dgales parts une propri6(£ 
dralude au rdle & $200 ou $300. Ni Tun ni T autre ne doivent dtre mis sur 
la liste. De mdmey si A. et B. sont conjoiulemeat et par egales parl« 
looataires d'une propriete pour laquelle ils pjiient annuellement, d*aprea le 
idle, $20 ou $30, ni Tun ni Tautre oe doivent etre sur la liste. Dans !• 
premier oas, pour que les deux votent, il faudrait que la proprietd A^ 
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"^▼alu^c & au tDoios $400. Dane le second cas, pour qnt lea deux votent, le Le* u«tes 
lover de? rait 6tre d'au inoins $40. Mais si A. et B. posp^dent en sembleune ^^ KwnoureJiia. 
propri6t6 de $300, mais A. pour ud tiers et B. poar deaz tiers, B. votera 
mais non A. ; la m^me rdgle pour lojers. 

II 7 aara plainte au Conseil contre la liste faito par le secretaire* 
tresorier, ou appel aa juge de la decision du Conseil sur Oes plaintes : 

1 ^ . En fertu de la sect. 33 de Pacte Electoral de 1876, qui d6crdte que 
viy sur preuYP, le Conseil est d'avis qu*une propri6t6 a 6te lou^e, o6d6e ou 
tran8port6e dans le aeui but de donoer k quelqn'un le droit de votei il tifitera 
de la liste le noin de cette personne, sur plainte ecrite k cet efifet. 

2 ^ . Sur d«8 faits enlevant le droit de voter & quelqu^un qui d'ailleurs 
aurait toutes les qualifications requises, quand ces fnits nc peuvent pas 
apparuStre ni par le r61e d'evaluation ni par la liste electorale, com me si 
qaelqu'nn inscrit sur la liste n'est pas sujet de 8a Majesty, on est frappe 
d'incapacite legale, comme, par ezemple, intcrdit |)Our cause d'ali6natioa 
tnentale, felon. 

3^ • Si le secrdtaire^tresorier a mis sur la liste quelqu*un qui n^a pas 
droit de vote par les articles 11, 267 et 270 de Tacte Electoral, sect. 14, 
amendee par 39 V., cb. 13^ s. 2. 

4^ • Si le secretaire a omis qnelqu'un qui| par U rdU, ait Ic droit de 
voter, et non d'ailleurs d^qualifie, ou s^il a ins6r6 le aom de quelqu'un qui, 
par U rdUi apparaisse ne pas dtre qualifi6. 

5 ® • Sur des faits qui peuvent affecter le droit de vote et qui n*ap- 
.paraissent pas par le rdle, comme si un looataire ne tient pas feu et lieu« 
(Sect 2, par. 5, acte Electoral de 1875.) 

Le cur^y comme occupant lepTeabyOrtf n'est pas occupant dans le sens 
vouln par I'acte electoral, vfi que le presbytere n'est }.as un bien imposable. 
Or o' est sur les biens-fonds imposablea qu'est base le cens Electoral. 

D'aprfes le chapitre 6, 8. R. C, sects. 4 et ll,il^£tait clair que 
ies personnes inscrites au r6le d*6valuation seules pouvaient ^tre 
portges sur la liste des 61ecteurs par le 8ecr6taire-tr6sorier ; mais une 
clause sp^ciale, sect. 12, par. S, permettait, sur la r6visioii .de la 
liste, de prouver qu'une propri6t6, dans le but de douner ill6gale- 
m^nt k quelqu^uQ le droit de voter, avait 6l6 6valu6e plus baut que 
sa valeur. (8 L. C. J., 175.) Uue autre clause, sect. IS, permeN 
tait k celui doat le nom 6tait omis du r6le d*6valuatioq de se faire 
roetire sur la liste, s'il avait d'ailleurs droit de vote. 

Ces deux dispositious du chap. 6, S. R. C, out kxk omises de 
l*acte 6lectoral de 1875, qui, daos sou ensemble, est tir6 de ce 
chapitre 6. Le L^gislateur a done voulu, it me semble, 1 ® . Que 
le r6le d'etaluattoQ soit conclusif quant a la valeur de la propri6t6 ; 
^^ • Que personne ne soit sur la liste des 6lecteurs sUI n'est sur le 
rMe ; S ^ . Que tons ceux qui apparalssent qualifies par le r6le 
soient sur la liste 6iectorale, k moins de disqualification personnelle 
^e nature a ne pouvoir apparaltre par le role. 
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LjBtListea L'arlicle 743 da Code Manicipal dit 8p§cialemrent que le r6fe 

deKunouiuu. d'gvaluatioo sert de base ft touie qualification foncifite. On a pr^ 
tenda que le montant de ia valeur de la propr]6t6, mais non ia 
qnalit6 oa le nom da propri6taire ou possessear, 6iaient converts 
par cette clause. C'est essayer de faire dire a un statul ce quMI ne 
dit pas. Si le I6gislateur e&i voulu rendre le rdle conelus^if quant 
ft la valeur seulement, il e&i dit: ^^ Le r6le sert de base ft toute 
6vaiaation de biens-fonds," ou *^ le rdle fait preuve de la valeur des 
biens-fonds pour les fins de cet acte.'' Au contraire, ce r6lp 6tablit, 
pour toutes les fins de taxes, de lisies de jur6s, etc., etc.. etc.* noa- 
seulement la valeur de chaqae propri6t6, mais encore qui la pos^^de 
ou I'occupe, et ft quel titre. Et pour toutes ces fins il est conclusif. 
Une fois homologu6, c'est res judicata. La sect. 291, G. M.,ne 
laisse aucun doute la-dessus pour les Elections municipales. Je ne 
puis voir ou le 76gislateur a voulu qu'il en f6t autrement pour les 
Elections parlementaires. 

Ce r61e d'Svaluation est fait avec tout aatant sinon plus de for- 
roalit6s que la iiste 6lectorale. II est fait d'abord sous ferment. — 
(725, C. M.) Ensuite, apres avis public donn6 aux int6re8s6s, il est 
soumis a Texamen du Conseil, (784, 7S6, 746 a, C. M.,) qui pent 
I'amender, et devant qui quiconque s^y croit I6s6 pent porter plainte. 
Puis I'art. 927 donne droit d'appel au Conseil de Coml6 de tonte 
decision rendue par le Conseil Local en vertu de ces articles 734, 
738 et 746 a (39 Vict., ch. 29, sect. 25.) Enfin, par I'acle 39 Vict., 
cb 29, sect. 23, il y a maintenant appelft la Cour de Circuit de toute 
decision ainsi donn6e par un Conseil Municipal, c^est-ft-dire, soit 
par le Conseil Local, soit par le Conseil de Comt6. Ainsi, celui 
qui se croit I^s6 par le r6ie d'6valaation tel que fait ou r6vis^ par le 
Conseil Local, peat en appeler, soit de suite ft la Cour de Circuit, 
soit au Conseil de Comt6, et, s'il n'est pas satisfait de la decision 
du Conseil de Comt6, il pent en appeler ft la Cour de Circuit. 

II me semble qu*il y a Ift assez de garanties pour les int6ress6s. 
Si quelqu'un se pense injnstement omis du r6le, s'il croit que sa 
propri6t6 n'y est pas 6qaitablement 6vala6e, la loi lui donne 
d'amples moyens d'obtenir justice. S'il n6glige ses propres 
iijt6r6ts, lors de la confection ou revision da r&le d'6valuation, il 
aurait mauvaise gr&ce ft venir plus tard se plaindre que son nom 
n'est pas inscrit comme 61ectear, par saite d'errenr ou d'injustice 
dans CO r61e. La loi lui dira alors : " VigUaniibui non darmientibu9 
mbvenii lex. II fallait veilter ft vos iat6r6t8 lors de la rivision 
du rdle." 
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Je ferai reinarquer qu^'en roaiaU endroits I'acte Electoral dit ^J^l^!^^^ 
que le r61e est ia base de la liste electorate. — Sects. 12, 26,51,52, 58. ^ Kamounuka. 

II y a uae proc6dare, ua tribunal apgcial pour decider sur le 
r6!e d'evaluation. Et dans une procedure collat^rale, comme une 
coDiesiation des li^tes 61ectorale8, on ne peut remettre en contesta- 
tion ce qui a et^ finalement d6cid6 quant k ee rdle, (McDonald vs. 
Quino, 4 L. C. R., 457,) pas plus que sur une contestation d'61ection, 
it ne seraii permis de prouver que le vote d^un 61ecteur est nui parce 
qu'il n^avait pas la qualification fonci&re voulue pour lui donner le 
droit de vote. (White vs. McKenzie, 19 L. C. J., 117.) Quoique, 
seas an statut different, la Cour d'Slection, dans Ontario, ait permis 
de prouver centre la liste des voteurs, elle d6cidait cependant, en 
mftme temps, que le r6le est exclusif quant k l'6valuation« 
Richards, C.J., disait : ^^ We think the role conclusive as to the 
amount of the assessment." (North Victoria Election, 10 C. L. J., 
S88.) Et sons !e Btdloi Acij qui a servi de module pour notre acte 
Electoral, il a 6t6 d6ctd6, en Angleterre, que la liste des ^lecteurs 
est conclusive devant la Cour des Elections, sur une p6tilioa d'6lec- 
tion, except^ dans le cas de personnes qui ont une incapacity 
inh6rente personnelle d'etre 6lecteur, telles que les pairs du 
Royaume, celles disqualifi^es comme occupant certaines charges 
publiques, les femmes, les personnes coovaincoes dB f61onie et non 
rehabilitees. (Petersfield Election, Stow vs. Jolliffe, 9 L. R. C. P., 
739.) On pourrait ajouter k cette lisle, sous notre statut, les per- 
sonnes ant6rieurement convaincues de corruption 61ectorale, sous 
les sections 267 et 270 de I'acte Electoral. (Les sections 7 et 166 
de notre Statut de 1875 sont la sect. 7 du Ballot Ad Anglais.) 
Mais pour nous, si ces personnes, felons, femfnes, corruptears, etc., 
sont sur la liste, ils votent, et leur vote ne peut dtre plus tard re» 
tranche, car, contrairement k I'acte Anglais, on ne peut prouver 
pour qui ils ont vot6. II y a un tribunal poar decider du rdle 
d'evaluation et de toutes plaintes portfies centre icelui: un autre 
tribunal pour decider de la liste electorate et des plaintes port^es 
oontre icelle ; et enfin, un troisidme tribunal pour decider des con- 
testations deflections. Chacun de ces tribnnaux doit rester dans sa 
sphere, dans ses attributions. C'est la, je crois, I'economie de notre 
syst^me sur la mati^re. Sur la contestation d^^leotion, il ne sera pas 
permis de prouver centre la liste eiectorale ; et sur la contestation de 
la liste electorate, il ne sera pas permis de prouver centre le r61e 
d'evaluation. Et qu'arri verait-il, si le jnge revisant la liste eiectorale 
avail le droit de reviser I'e valuation portee au r6le ? C'est que la 
Coar de Circuit, sous la S9 Vict., cb. 23, sect. 23, pourrait, par 
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ETec^** exemple, decider qu'ane telle propriete doit fetre port6e sar le rWe 

de Kamouraska. a $200, ct que le joge, suT revisJon de la lisle, pourr-iit reduire celle 

propri6f6 & $100. Ce conflit enire deuK tribiinaux n*a pa fttre 

voula par )e I6g]slateur, et c^est en par eax restant chacun dans sod 

rdle qu'il sera 6vit6. 

La loi veul iadabllablement baser le cens 6lec»oral surlapro- 
prints foncifere. Un citoyen aurait mille louis par ao de revenu, 
8*il n'est pas propri6taire oa occapant d^ane propri6t6 foociereiil 
n'est pas 6lecteur. Or, en faisaat la lisle de ceux ^ qui la loi 
donne les droita d'glecteara, ofi le secr6iaire-tresorier doit-il puiser 
ses informations? Surquoi doit-il se baser? Eaiier'^iQent aar te rdle 
d'6valuation. La sect. 12 de I'acte Electoral est olaire. Le secri- 
taire-tr^sorier, dit cette section, devra faire ane lisie des persoQoes 
qni paraiaaent 6tre 6lecteurs d^apres le rdle d^^valncUion en force, i 
raison des biens-fonda possedes on occapes par ^les dans la maoi- 
cipalit6. Or^ ponr parailre ^tre ^leclcur p^T le r^e d^6?alaatioa, il 
fant parattre par le rdle 6tre propri6taire ou occapant d'an bien- 
fonds ; il ne anffirait paa d'avoir un immeuble dont la valeur apparatt 
par le r61e ; mais il faut apparaltre par le r6le 6ire propri6taire. Le 
r6le, pour le secr6taire-tr68orier, dit conclusivement non-seulement 
quelle est la valeur d^un bien-fonds, raais encore qui en est le pro- 
pri6taire ou I'occupant. La clause 8, par. 3, dit bien que, pour 
6tre sur la liste des 6lecteura, il faut dtre actuellement et de bonne foi 
propri6tairc ou occupant de biens-fonds estimes sur le r6te k uoe 
certaine valeur. Mais si Pen prend ici Ic mot actutllemtni comme 
signifiant maintcnant ou preseniement^ il n^'est pas possible d'en 
inf^rer que le secrelaire tresorier pourra, en ancun cas, laisser le 
r6le de c6te el ometire des noins y apparaissant dArnent qualifies, 
pour inscrire k leurs places sur la liste Electorate des noms qui 
n^apparaissent pas sur ce r5le. Pour lui, la section 18 lui dit for* 
melleinent de mettre sur la liste Electorate tons ceux qui, d^apris k 
rdle apparaisaenl Etre Electeurs, o'est-^-dire apparaissent avoir la 
qualification foncidra voulae, eta voir l*4ge requis, car I'&ge ap- 
paratt par le r6le d'6valuation. (718 C. M.) II ne pent done 
omettre un seul nom de ceux que la loi lui dgsigne ainst, comme il 
ne peut mettre un seal nom qui, par le rdle^ ne 4>arait pas avoir la 
qnalitd d^Electeur. II n*a auoun droit, aucun pouvoir, soit de se 
servir de sea informations personnelles, soit de constater le fait par 
enqnftte ou antrement, pour dire quMne telle personne est portEe 
sur le r61e comme propriEtaire d'une telle propri6t6, mais que o'est 
nne erreur, et que c^est le nom d'une telle autre personne qui doit y 
itre pori6. Aux 6valuateurs, tons let contribnables sont tenus, 
sous peine d^amende, de donner tons les renseignements demand6s 
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poor la confection da r6le. (745 C. M.) An secrfitaire-tr^sorier qai i^untts 

J ,. , .... . ,. Electoral^ 

denianderait ces renseignements, les contribuables seraient en droit de Kamourasica, 
de m^connaltre 9on aatoritS et de refaser de lai repondre. Le 
8ecr§taire-)r^sorier n'a done aacun droit de corriger le r61e d'dva- 
ination : la loi lai dit au contraire de le suivre, et de ne saivro 
qae ce r6le. 

Si on lui reconnaiseait ie droit de dire que malgr6 que le r6Ie 
fasse apparaltre qu'an tel est propri6taire d'ane telle maison, cepen- 
dant iai, le 8ecr6taire-ir^orier| decide lorsqa'il fait sa liste, qa'an 
tel aatre ent actaelleroent propri^taire de cette maison, 11 faudrait 
aussi lai conc6der le droit de decider qa'un tel oa an tel n'est pas 
propri6taire de bonne foi et ainsi ne doit pas 6tre mis sur la liste. 
Certes, la loi n'a pas voula donner ces poavoirs aa secretaire- 
tr68orier. Four lui, ceux qui sont actuellement propri6taires oa 
occupants de bonne foi sont ceux que le r6le lai indique comme 
tels, et le r61e est son seul guide. Le mot acluelUmentfen fran9ais, 
et sartout le mot actually^ en anglais, ^ignifient d'ailleurs tout aussi 
bien ^^ effeclivemeniy reellement," que ^* fnaintenarU^ prisentemetU.^^ 
Et le secr6taire-trAsorier, dans le cas ou la loi aurait voala dire 
effectivemeni ou rMUmeni et de bonne foi propri6laire, etc., etc , etc., 
n'aurait certes pas non plus droit de decider que le r61e est erron6', 
que les 6valuateurs se sont tromp^s, qa'un tel, quoiqoe port6 aa 
rble comme propri6taire, n'est pas r6ellement propriitaire. 

Mais on dira: ^^ 11 est possible que depuis qoe le rdle a ^x6 fait 
on revise, il y ait ea des matations de propri6t6s, des dgc&s, qui 
doonent aajourd'bui le droit de vote k d*aotres que ceux portes aa 
r61e comme propri6taire oa occupants de ces propri6t6s, et il serait 
juste que ces nouveaux propri6taires soient inscrits sur la liste ; 
autrement, malgr6 quMls aient toutes les qualit6s voulues pour 6tre 
^lectears, ils ne pourront voter." 

II est bien certain que dans ohaque municipality il y aura, & 
chaque Election, un certain nombre de gens qui se trouveront dans 
cette position, qui, par exemple, auront achet6 ou lou6, ou dont 
I'autenr sera d6c£d6, depuis la confection ou la revision du rdle d'&> 
▼aination, et qui, lorsque le secr4iaire-tr6sorier prendra le r51e pour 
dresser la liste des 6lecteurs, devra en omettre leurs noms, parce 
quMIs ne paraissent pas sur ce rdle. 

Mais aossi, il faut bien remarquer que le l^gislatear n'a pas 
jag^ ii propos de donner le droit de se faire inscrire sur la liste des 
6lectears en tout temps de I'ann^e, et qu'une iois la liste r6vi96eet 
close, personne jusqu'a I'annee suivante n'a le droit de s'y faire 
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ijM Ltetet itiscrire. Ainsi, je suppose la Itste close le 15 Avril, tons CBor qot 
deKamottiMta. scheteroDt OQ loaeroot des propri6t£S| OQ devieodront propri6tttires, 
t qaelqoe titre qae ce soil, jasqa'A la conrectioD de la liste I'aon^e 
SQivaDtei fussent-ils inscrils snr le r6le d'iTalQatioo, n'aaroot pat 
droit de voter k toute Election qat poarrait avoir lieu diLas Pioier* 
valle. CependaDt ils seront portis sar le r6le peat-£tre ; lis aaront 
d'ailleors toates les qaalifications reqoises poor donner ie droit de 
Tote ; ils ne seront Dallement en faate, et cependanl ils ne seront 
pas 6lecteors avant le mois de Mars saivaot. Poarquoi celai qui 
viendrait dire que, depuis que le r61e a 6t6 fait on r6vis6, il est devena 
proprigtaire d'un tel imnieubie, et quMI doit itre mis sur la liste des 
j§lectenrs, quoiqne non sur le r6le, serait-il £cout6 ? II est en faote, 
lui : que n*a-t-il fait mettre son nom sur le r6le ? que ne s*esf-il fait 
substituer k Pancien propri6taire ? L'art. 745, C. M., lui en donnail 
sp6cialement le droit. ** Aprds cbaque mutatiou de propri^taire ou 
d*occupant d'un terrain roentionn6 an r6le d'6valuation en force, le 
Conseil Local, sur requftte par 6crit k cet effei, et sur preove 
suffisante pout biffer le nom de I'ancien propri^taire on occupant et 
7 inscrire celui du nouveau,'* dit cet article. 

SMI n'est pas sur la liste, c'est paroe qu'il n'est pas sur le rdle, 
et s'il n'est pas sur le r6le, c'est par sa fante. II n'est pas bien 
Venn k se plaindre. II arrivera aussi qu*un tel qui .est sur la liste 
aujourd*hui vende sa propri6t6 le raois prochain, et cependant il 
fcstera 61ecteur, il aura droit de voter jusqu*^ ce qu*une noavelle 
liste soit faite, malgr6 quMI n^ait pas pour un sou de bien-fonds. 
Et quand il se pr6seatera pour voter, jamais on ne lui demandera 
Vil a sa propri^tg : on ne pourra ,le questionner lA-dessus. — (167, 
acte de 1876.) Un autre peut-fttre se plaiudra de ce que son nom 
a 6t6 omis par inadvertence du r6le d'dvaluatioa, et qaVn 
<K>Bs6queDce le secr6taire-tr£sorier ne Pa pas inscrit comma 61ectear. 
A celni-IA, comme k celui dont je viens de discuter le cas, je rtspon- 
drai : *' A vous la faute. Pourqnoi n*avoir point vu k ce que votre 
nom soit sur le role d'6valuation ; il a 6t6 dftment d6pos6 poor 
▼otre inspection pendant assez longtemps, mais vous n'avez pas 
jug£ k propos de vous en occuper. (^ui salt ? vous saviez p^ut-Atre 
^ue votre nom et votre propri^tg y avaient 6x6 oubli69^,et bien loin 
de r^clamer, vous vous en 6tes r^jouis. Vous avez 6obapp6 par Ik 
aux contributions, anx taxes, k la charge de jur6. Mais anjourd'hai 
vous protestez, vous r^lamez, parce que vous n'Ates pas bur la liate 
des 6lecteurs. Vous avez tort. Vous 6tiez fier d^ohapper aox 
contributions, aux devoirs, aux charges de ciloyefls,Vt roaintensnt 
qn'il s'agit d'avoir des droits, avantages et privileges, vous venez 
Y6elamer ! Votre demande est rejet6e.^^ En vain dirait-il qd'il loe 
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lafait pas que aon oom 6tait omis do r^^le. A Iiii anssi la Cou^ UMtoiyM 
dira: " VigUanii(m9 nan darmentibu9 subvenit lex.'' Le chap. 6 .^- k«««»'^^»- 
8. R. C, sect. IS, par. S, corome je I'ai d.6ja dit, donnait le droit de 
ripaier celte onjission, et de mettre snr la lisle ceux qui avaient 6i6 
omis da rdle. Mais le 16gislatear D'a pas vouta r^p^ter cetie 
disposition daas I'aote de 1875^ et, avec raison, je crois. 

Je suppose ua autre cas. Le r6ie d*6valaation, comme je I'ai 
dejft fait reroarquer, donoe I'ftge des propriitaires et ocoupants.-^ 
718, CM. Le secr6taire-tr6soriar, qai ne doit insorire oomme 
(lecteurs que cenx qui, par le rMe, paraissent Aire 6iecteurs, doit 
oroettre tous ceux qui n'apparaissent pas avoir SI ans. Or A B, 
lar le r6le est doung comme ayant 80 ans. Le secr6taire-tr6sorier 
ne le mettra pas sur la liste, q'land bien m6me il sanrait que depais 
la coolectioQ du r6le, A. B. a atteint ces 21 ans. Et si oelui-ci tie 
plaint el dit qu'jl a maintenant 21 ans, suit devant le Conseil, ou ea 
appel, devant le juge, il ne sera pas 6cout6. C'esI quand la lis^ 
Be fait qu'il faut avoir la quaiit6 d'6lectear pour y hire inscrit, et, je 
le r^pftte, o'est le r6le d'6 valuation qui fait la base de la liste 
^lectorale. En Angleterre, une date fixe est donn^e, c'est le trente 
et nn Jnillet, et n^ont droit d'etre insorits chaque ann6e que ceux 
qui, le trente etunJuilletpr6c6dent,6taientqualifi6s comme 6lecteuriB« 
Dans une cause de Hargreaves v$. Hopper^ SS Law Times, N.S., 
530, Common Pleas Division, Vovtrsetr cbargi de faire la lii^te 
ilectorale avail inscrit le nom de Hargreaves, parce que celui-ci, 
depais le ler Juillet, avait atteint son &ge de majority. Sur revision 
de la liste, par le Remsing Barriater^ son nom iut retranch6, et, sur 
appel k la Cour, il fui d6cid6 que le JRevMng Barri$ter avait ea 
raison, et que lenom de Hargreaves avait 6t6 l^galeraent retrancbii, 
qaoiquMl ffit d'ailleurs enti^rement qualifi6, parce qu'il n^6tait pas 
en ftge le dernier jour de Juillet. 

loi, le statut ne doone pas une date fixe comme en Angleterre ; 
mais la date 4^ la qualification est cel|e de la liste. C'est au 
moment oil ^e iait la liste par le secr6taire*tr6soriejr que la qualifi- 
cation doit exister et apparattre pi^r )e rjkle. Le statut donne le 
droit de r6vision de la lisfe 6lectorale, piu Conseil d*abord, sur 
piainte par 6crit, puis au juge, sur appel de la decision du Conseil 
snr ces plaintes. (Sections 27, 28, 29, 41 et seq., S8 V., ch.. 7, telles 
qa>n(»end6es par 39 V., cb. IS, sects. 4,5,6,7.) Mais, indubi- 
tablement le. Conseil ou le juge ne penvent que mettre sur la liste 
eeux qui ^evaient ou pouvaient y .6tre inscrits par je seor6ti(^re- 
tr^sorier, de mdme quMls ne peuvent en fetrancher cec^x one le 
secr^taire-tr6sorier a dd n6cessairement v mettre en suivant le rAie, 
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Ei^tomi?B ^^' ^^^ voulu de Ini par la loi. II n*y a pas lieu k qai qde ee soil h 
deKtraouraaka.se plaindre ; il ne peul y avoir de plainles, si tous ceux qal 
devaient ou pouvaieot 6tre inscrit:! sar la lisle par le secretaires 
tr^sorier Pont gt^, ou si tous cenx mis sur la liste apparaissent par 
le rdle devoir y fttre. Et sur un appel, c*est ce qui devait et ponvait 
Atre fait eu premiere instance qui peut Aire ordonnfi. En premifere 
instance, e'est le 8eor6taire-tr6sorier qui a h juger. .Et nul fait arriv6 
depuis la decision du secr6taire-tr68orier, depuis la confection de la 
liste par lui, ne peut 6tre pris en consideration, ni par le Conseil 
8i6geant sur lea plaintes portges centre cette liste, ni par le juge 
si6geant en appel des decisions du Conseil sur ces plaintes ; non 
plus que nul fait attaquant le r61e d*6vaIuation, sur lequel il a'est 
guide. Oe serait donner an juge le pouvoir de dire : *^ Le secre- 
taire-tresorier a eu raison de mettre nn tel sur la liste, mais oepen* 
dant ce nom est rayS." Ce ne serait plus un appel au juge donnfi 
par le statut, ce serait la r6vision, en premiere instance, de la liate. 
Or, It part du cas de personnel ioscrites quoique non-qualifi§e8 par 
le rdle on omises quoique qualtfiges, et oeux de simulation de titres 
«t d'incapacites personnelles, ou tous autres, qui ne peuvent pas 
Hpparattre par le r6le, il ne peut y avoir de plaintea devaut le 
-Conseil, ni d'appel au juge. 

La section 14 de I'acte electoral oblige le secretaire-tresorier 
d^omettre de la liste les noma des personnes tels que jnges, greffiers 
de la Couronne, etc., etc., etc., qui par la sect. 4 n'ont pas droit de 
▼ote, et de celles convaincues de roancBUvres frauduleuses sous lea 
sections 267 et 270, et generalement de toute persojine qui, d'apr&s 
ces dispositions ou toute autre disposition legale n*a pas alars le 
droit de voter, ^ Alors*^ veut dire ici au moment de la confection 
/depdt) de la liste. Ce mot est aussi dans le Statut Anglais, 6 Vict, 
ch. 18, sect. 40, sur lequel Colbbidoe, J., dans la cause de Lord 
Rendle$ham v. Haumndj 9 L. R. C. P., 256, dit : 

" To what time does the word ** then'* point ? It was decided, 
as my brother Brett pointed out, in Powell v, Bradley^ that the time 
of registration is meant, and that the revising barrister is to consider 
himself substituted for those who used to decide the question of the 
right to vote at the polling-booths, and to decide whether there is 
any incapacity at the time of registration. If the incapacity exists, 
it exists none the less at the time of registration, because 1( may, 
within the succeeding twelve months, be removed. If it were 
otherwise, the same reasoning would apply to various incapacities 
which the lapse of time would remove, as for instance, when the 
claimant is under full age incapacitates for a certain time* 
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Iflbe argument adduced be correct, persons so incapacitated ought k^^^* 
to be placed on the register. . « . . • No such contention has everdeiumoarmika, 

ye( been made successfully." 

Un autre point sur lequei je ferai une recnarque : 

Par la sect. 38 de Pacte Electoral de 1875, il est 6tabli que : 

^^ Par sa decision sur ohaque plainte, le Conseil pourra con^ 
firmir ou corriger chacun des doubles de la liste.'* 

Et par la sect. 41 du raftme acte, telle qu'aaiend6e par la 89 
Victy, ch IS, sect. 6, il est dit que: ** Qniconque pourra appeler de 
tonte decision du Conseil corrigeant ou amendant la liste au juge de 
la Conr Sup6rieure pour le district ..'...." 

Cette derniire clause donne-t-elle le droit d'appel an juge, si le 
'Cooseil a -eoT^rnU la liste. EUe dit : ^^ Si le Conseil corrige ou 
amende la liste, il y aura appeU'* Mais si le Conseil confiirnie la 
liste, apris Pavoir pris en consideration, le droit d'appel est-il 
doon§ i Non, tris-certainement. De ce que la clause dit qu'il y aura 
appel dans le cas de corrections ou d'acnendements par le Conseil, 
-on ne pent en tir^r la consequence que, dans le cas oik le Conseil, 
apris exarnen, confirme cette lisle, il y aura aussi appel. C'esi 
probablement une erreur de redaction dans le statut, car il est 
difficile de comprendre pourquoi il n'y aurait pas appel dans le cas 
de confirmation de ia liste comme dans le cas de sa correction. 
Mais enfin le statut est clair. 11 ne donne I'appel que dans un cas. 
Et le droit d'appel, on le sait, doit fttre sp6cialement donn6 : autre- 
ment il n'existe pas, il ne se prfisume pas. 

L'acte electoral parle 1 ^ des proprietaires, 2 ^ des occupants, 
S^ des locataires. Le Code Municipal ne parle que des pro- 
prietaires et des occupants. Cependant Poa voit que par le mot 
^'occupant'* le Code Municipal indut les locataires. (Art. 19, 
C. M., pars. 18, 19, SI, 24.) (Aote Electoral de 1875, sect. 2, pars. 
8, 4, amende par 39 V., cb. IS, 8, 1, et par. 6.) 

Mais il me semble quMI y a une lacune dans le Code Muni- 
cipal, art 718, en ce que le r6le d'e valuation ne donne pas le 
montant du loyer paye par un locataire. II donne bien la valeur 
annuelle des proprietes, maiv il pent bien arriver, et Pacte electoral, 
sect. 8, par. S, le suppose, que to loyer paye ne soit pas la veritable 
valenr annuelle d'une propriete, et c*est pour cela, je presume, 
qu'il y est statue que, non seulement pour avoir droit de vote, an 
locataire doit payer au moins (20 de loyer (& la campagne), mats 
encore c^u'il faut que cette propriete pour laquelle il paie |20 par 
an soit 6valaee par le r61e, en valeur reelle, a au moins $200. 
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^Etoli^S ^^ ^^^® Maniclpal, arts. 291, et 584,566, feoonnaft aarai lei 

d« Kamoufuta. locataires ; et I'aele 6ieetora[ lui-mftme, sect. IS, comprecul dans le 
mot '* ocoupe " les biens-fonds tonus A loyers. En sorte, qo'ea 
pratique, il ne peut y aroir beaacoap de diflScali6 siir cette 
difference entre les deux actes, vA, je presume, que, sur le rdle d*6- 
▼aluation, si le locataire est mis comme simple occupant, les 
evalaateors portent comme valeur annnelle du bien-fonds le prix da 
loyer con Venn. A a une propri6t6 de |^S0O loo€e A B. pourl|SQ; 
cea sommes apparaissamt par le f6le, A. et fi. doLreot ifttre mis 
Bur la liste. 

A. et B. possftdent conjo^ntement et par ^gales partu une pro- 
prints 6vala6e au r61e h $200 ou $S00. Ni l*un ni Pautre oe doivent 
fttre mis sor la liste. De m6me, si A. et B. soot eonjoiniemeot et 
par 6gales parts locataires d'une propri4t6 pour laqoeMe ila patent 
annuel lement, d*apr^s le r61e, $20 ou $S0, Hi Pron ni l*aiitre ne 
doivent 6tre sur la liste. Dans le premier oas, pour que les deoz 
Yotent, il fandrait que la propri6t6 Tot ^valnfe h au moins f400. 
Dans le second cas, pour que les deux votent, le ioyer doit Atre 
d'au moins $40. Mais si A. et B. poss^dent ensemble one propriStS 
de $S00, mais A. poor nn tiers et B. pour deux tiers, B. votera mais 
Don A. ; la mfime r^gle pour loyers. 

Par la sect. 2, par. 5, acte Electoral, ponr avoir droit de vote, 
font locataire doit tenir feu et lieu. Ceci.veut dire.tenir feu et lieu 
$vr la proprUU sur laqueUe il riclame le droit de vole. SMI ne tient 
pas feu et lieu lii, le fait de ce faire ailleurs dpi^s la municipality ne 
lui donne pas droit de vote comme tel locataire. 

Un mot sur la sect. 3S de Paete Electoral, tant qa'aiix titres 
fraudulenx. Cette section exige, poor qn^un titre soit oonaid^rd 
frauduleux, qu'il ait 6t6 fait ou oonseoti dans le smd but de dooner 
A quelqu^un le droit de vote. Elle est tir^ des atatois anglais 
appeI6s splitting acts. Un Angleterre, sous ces statots, on d6cide 
qn'il fant, pour faire rayer on nom de )a liete, que Pacta ait 6x6 fait 
dans le ssul but rde cr6er^ nn vote. Et, avec ce mot setU^ qui se 
tronve aossi dans notre statut, nous pourrons certainemQUt nous 
goider aur les causes ;d6oid6es en Angleterre soos.ces t(plitUf^fiM4^. 
Ellas isoDt cil4es dans Rogers on Elections, p. 219 etiseq.^ ei dqx^ft 
Grady, p. 2fl6. Un titre simnlS oo fraudoleox paaaiidansJeiMuI 
but ide crier .iin vote sera trait£ comme n'existant ^pw. Qp.pQi\fioit 
que tc^st lit j^peu-pr&s la senle i^gle g6n6rale qpi p»iiinfi,fi»e 
donate sur oe sojet. Chaque cas prfesaataia des .faitS|f fj/^s .ei^QPDs- 
tances partienlieres, qui devront peser dapa la l}a||iQa^,,etAdp||l l]^ 
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j^rMMioQ sera la base do jogemenl ; taot qu'li la loi, elle est ciaire. ^J^7/, 
MaU iodabilabledient Papplicatioa A chaqoecaa particulier a'ea^ic^<»'»i'«- 
iera pas loajoars facile. 

Sor qaels points done penMl y Avoir plaintei an Gonaail contre 
U liste fait^ par le ieidffitaire-tr^sorter, 6a appel ao jage ila la 
^ioisiod dQ CoDseil sur ces plaiotes t 

1 ^ • Ed vefta de la aect. SS de I'acte ilectoral de 18^6, qui 
d^cfdte que si, sar preuve, le Conseii est d'avis qa*ane propri6t£ a 
M loude, c£d6e ou transport^e daos le seul but de dooner 4 quel* 
qo^QD le droit de vote, il biffera de la liste le nom de cette personnel 
sar piainie 6crite ft cet eifet. 

S ^ • Sar des fails enlevant le droit de voter ft quelqa^an qai 
d'ailleors aarait toates les qualifications reqaises, qaand ces fails 
ne peuvent pas apparattre ni par le r6Ie d*6valdation ni par la liste 
4lectorale, corome si quelqu'tiQ inscrit sar la liste n^st pas sajet de 
Sa Maje»t6, oa est frapp6 dUncapaoiti legale, comrae^ par exemple, 
interdit poar cause d'ali6aatioa mentale, f61oD. 

8 ^ • 8i le secrftlaire-tr^sorier a mis sur la liste qnelqu'ttti qml 
ti^ait pas droit de "vote par les articles 11, M7 et S70 de l^aete ^lee^ 
lorhl| sect. 14, amende par 38 Y., oh. IS, s. S. 

%^ . Si le 8\ecr6laire a omis qaelqu'un qai^por Is rtffe, ait le 
droit de voter, et non d'aillears d)6qaalifi6, ou sMl a iDs6r6 le nom 
de quelqo'un qui, par le rdle^ apparaisse ne pas itre qaalifi6. 

5 ® . Sur des faits qui peuvent affecter le droit de vote et qui 
ViHippftraissent pas par le rftle, cornme si un locataire ne tient pas 
Yi^ti et lieu. <Secl. 2, par. 5, acte Electoral de 187SJ) 

Je feral remarqaer aossi que je ne puis entendre que les appels 
des d6oisions du Conseii sar les plaintes port6es devant loi, ou sur 
des plaintes que ie Oonseil a n£gUg6 ou refas6 de prendre en coa- 
sid6ration ; lorsquMl n*y a pas ea de plainte devant le Conseii pour 
un noni, je n'ai pas de jurisdiction tant qu'ft ce nom. (Sect 42, 
acte de 1875, amende par S9 V., ch« IS, sect. 1 7.) 

Cependant, et c*est tft le bat des ameadements de la 99 Vict,, 
th. IS) aux sections 21, 41 et 42 de Tacte de 1876, il n'est pas ni- 
eessaire qqe la plainte ait 6x6 faite devant le Censeil par celni qui 
-^ntttre 16s6 par la liste telle que faite par le seor6taife-4r6sorier : 
fnieoii^iue peat se plaindre de eette liste, De mftrae qae sur Pappel 
devant le fuge,fMicofifafe pent porter cet appel. It n'est pas luftme 
nfteiMsaife qae ce soit oelai qui ait port6 plainte devant le Conseii 
qnl'porte l^appel devant le juge. C'est ane procedure assez non- 
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Ln uttet velle, roais tel dit le statat. II eAt peat-6tre 6t6 roieax de oe donner 

Gleeiomlot 

It KamooTuks. ees droltg qu*aax filecteurs. C'6tatt saaa doute I'lDtentioa da l^is- 
lateur, maia tel qae le atatat tel qa'anieDd6 ae lit, uq iQdivida qai 
n'a paa lai-mdme droit de vote peut ae plaindre de la liste et davani 
le CoD8eil et devant le juge. Quiconque eA tria-g6n£ral. Le 
premier mendiaot vena y eat compria. Cette diapoaitioa me paralt 
aingalidre. Maia, comroe le diaait Willks, J., dana Abel v. Lee, 
6 L. R. C. P., 37 1 : ^M utterly repudiate the ootioa that it la com- 
petent to a jadge to modify the langaage of an act of Parliaroeot in 
order to bring it in accordance with bia viewa aa to what la right 
or reaaonable." 

II eat pent-Atre utile de remarquer que le Conaeil, aur r^viaioo 
de la liate, peut entendre dea t^moina, du raoina ai la pfainte, aoua 
Part. SS, eat baa6e aur la airoulation d'un acte dana le but de cr6er 
un Yote. Maia le Conaeil n'a paa droit d^aaaermenter lea t^moiaa 
qull entend. Lea aectiona 96, 97 et 98 du Code Municipal oe 
peuvent a'appliquer aux Conaeila que dana lenra fonctiona et devoirs 
impoa^a par ce Code Iui-m6me. La r6viaion dea liatea 61ectoralea 
eat un devoir ap6cial impoa6 an Conaeil par on acte ap§ciat 
8uba6qoent et tout autre que le Code Municipal, et cet acte ne donna 
paa au Conaeil le droit d*aaaermenter lea tSmoina qu'il entend en 
vertu de aea diapositiona. (Voir 4 L. C. R.^ 459.) Du raoina, il y 
a doute la-deasua. Maia je n'ai paa ici k d6cider cette queation. 

La requite en appel, dit la aect. 41, telle qu'amend6e par la S9 
v., cb. IS, aect. 6, doit itre pr6aenl6e dana lea quinze jours qui 
auivent la d6ciaion du Conaeil. L'avia donn6 dana lea 15 jours 
n'eat paa aufiiaaat. II faut qne la requite elle-mime aoit pr^sent^a 
dana lea ISjoura. C'eat ce que j'ai d6cid£, Pan dernier, aur nne 
requite priaent&e apria, qnoiqoe aervie dana lea 15 joura. Taot 
qu^au d61ai entre le aervice de la requfrte aur le aecritaire-tr^sorier 
et la presentation de cette requftte, la aect. 43 de Paote Electoral oe 
le fixant paa, je r^garderai nn jour franc com me aufBaant. 

Objection eat faite au nom du Rfivd. M. H6bert. M. Hubert 
eat mia aur la liate au titre d'bccupant comme cur6 le preabytire de 
la paroiaae. Corome cur6, et en cette quality, il babite le preabytire. 
Eat-il occupant dana le aena vonlu par Pacte Electoral ? Je na le 
croia paa. II a droit a ce logement comme b6n6ficier. II babite, 
c*eat vrai, maia Poccupatton n*eat paa en aon propre nom. C'est k 
paroiaae, propri£taire du presbytire, qui Poccupe par Ini, le ^ar6. 
L'habitation, le droit d^usage sont toutea autrea cboaea que 
Poccnpation vonlue par Pacte Electoral pour donner le titre d'ilac- 
teur. On peut ditenir on immeuble, et ae paa en ttre oecnpant 
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iirivrat Pacle Electoral. ^"^ There is a materiftt didtinction between ifsUstes 
• bolcling aad an occupation. A person may bold though he does deKamoomtka. 
not occupy. Rogers on lILlections. p. 85, note a. 

Les presbyteres, les 6v6ch^s, ies propri^tes da goaYernement, 
des corporations religienses, etc., par I'art. 712, C. M., ne sont pas 
des biens imposables. Or, c'est sur les biens ionds imposablesqa'es! 
ba96 le cens gleciorai. Et au^si, Part. 718, C. M., n'oblige pas les 
§valuateiirsa donner la vafeur annuelle des biens non iniposables. 
Tanl que ces biens-fonds ne sont pas lou^s 4 des tiers, letar 
oecopaiion ne pent donner droit de vote.. Ainsi ie ge61ier qui 
habite le palais de justice ou la prison ne pourra jamais voter 
eomme occopant. Les employes du gouvemment, ccmime par 
example, ii Quebec, le Col. Strange, qui a le logement et habite ane 
mai^on du gouvernement, ne sont pas ^lecteurs. Mgr. PArchevfiqae 
de Quebec loi-m^me ne pourrait dtre mis sur la liste comme 
occupant dn palais archi^piscopaK De plus la sect. 10 de Paete 
^ieciorai dit : *^ N^anmoins siie bien-fonds est po9s6d6 oa occap6 
par une corporation, aucnn des membres de la corporation ne sera 
61ectenr ni ne sera inscrit sur k liste des 61ectears k raison de oe 
bren-fonds.*' Or le cur6 est un des membres de la Fabrique, une 
eorpoiatioD, C'est comme tel qu'il occupe le presbytire, qui est 
aiosi en la pos«^ession et occupation de cette corporation. Le cur6 
Be pent done fttre mis sur la liste k raison de ce bien-fonds, le 
presbytere. 

Comme il a 6t£ dit k Paodition, et par le proonreur de 
^appelant el par celui de Pintimi, si la position, le caractire^ 
I'intelligence entraient en compte, certes, personne plus que le 
ear6 dans la paroisse o'aurait droit da vote. Mais notre loi 
ilectorale ne tegarde que la propri£t6 fonci&re pour conf£rer le titre 
d'iiecteur. Si le our6 a, dans la paroisse, une propri6t6 qui soit la 
sienoe personnellement, il sera mis sur la liste, mais il ne peut 
I'fttre an seul litre d^occupant du presbytdre. 11 est oitoyen comme 
tons ses paroissiens, mais aux mimes conditions et sous les mimes 
obligations que ses paroissiens. 

Tant qu'aux frais, sur ohaque requite, ils seront, h rooins de 
eirconstances speciales, oeux d'une action de premiire olasse k la 
Conr Supirieure. 
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CIRCUIT COURT, QUEBEC. 

SePTRMBEEt, 1877. 

Coram Gaeon, J. 

CRBHBN V. HAGERTY. 

Held : — That affiilatits to procure revendioatioii; capias or attachment are completely 
exhausted by the itisue of the writ, and are of no value as proof in the case. 

Revendication of certain effects illegally detained. The defen- 
dant having failed to appear, ihe plaintiflT proceeded exparte, by 
default, and submitted his case wiih no other proof than the affidavit 
on which the writ had issued. 

Bradley^ for plaintiff, cited Bergevin v. Vermilion^ S Q. L. R,, 
p. 134. 
C. A. V. 

Per curiam. — I have consulted with the judges who sat in 
Bergenin v. Vermilion^ and find that their judgment was based upon 
the writing sous seing privi produced in that cause, and not at all 
upon the affidavit, as erroneously stated in the marginal abstract of 
the report. It is well that this should be clearly understood so 
that that case may not be cited as authority or lead to error. We 
are alt of opinion that affidavits io procure revendication, capias or 
attachment are completely exhausted by the issue of the writ, and 
having then served their purpose they are of no value as proof ia 
the cause. 

Dil%b4ri discharged. 

COUR DE CIRCUIT, QUfiBEC 

26 NOVBMBBB 1877. 

Coram Carov, J. 

MASSE ▼. GOT£. 

Jcai:--QQ'Qne action en d6e1aration d'bypothdqae, poar une somroe de 9*^6, n^est 
pae du ressort de la Coar de Girouit non appelable. 

L'action concluait au d^laissement, si mieux n'aimait le d6fen- 
deur payer, etc. 

Le dSfendeur plaida par une exception d6ciinatoire, citant les 
articles 1054 et 1142 du C. P. C. 

Exception mainfenue et action d£bout6e avec dSpens, aauf a 
se pourvoir. 

RSmiUard fy Flynnj Proc. du Demandeur. 
Amyot Sjr CaBgrai% Proc. du Dfefendeur. 
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COUR DB REVISION, QUfiBEC. 

31 OCTOBRB, 1877. 

Nt». 10. 

Chram Meredith, J.O., Stuart et Gasault, J J. 

LES R^V^RENDES DAMES RRLIGIBUSES URSULINES DES 

TROIS RIVlfeRBS, 

▼. 

LES C0MMISSAIRE8 D'fiCOLES DE LA RIVlfeRB DU LOUP. 

Jcg£ :— 1 ^ • Que depois I'Acte Seigneurial de 186i, les seigneurs ne sont plus teuus 
de payer au fonds des ^ooles le quarautidme ezige par S, B. 6. C, chap. 
15, 8ec. 77, et an seigneur qui aura induement pajr6 la dite taxe peut 
en rep6ter le montant mdme conlre les successeurs des commissaires & 
qui il aura ainsi paje. 

2 ^ . Les cotisations scolaires ne sont pas des rentes annuelles et ne soot pas 
sujettes k la nidme prescriptiou que les rentes annuelles* 

3^. L'aotion en restitution de IMndtl ne se prescrit que par 30 ans, alors 
tn^roe que son ezeroice suppose I'abnulation pr6alable d'un oootrat 
dont la rescision se prescrit par un temps plus court. 

Casault, J. — Les* demanderesses 6taient seigDenresses de la 
Riviere da Loop. Leu droits ^eigneariaux y ont 6l6 abolis par le 
d6pdt des cadastres en 1862. Les dgTendears, malgr6 celte 
abolition, ont continu6 a lear charger le quarantidme que I'acte des 
6coIe8, S. R. B. C, chap, 15, sec. 77, obiigpait les seigneurs de 
verser au Tonds des gcoles, et les demanderesses, apr^s avoir pay6 
cette contribution pendant 9 ann6es, de 1867 & 1874 inclusivement, 
r6pdtent par leur action le montant qu'elles ont ainsi pay6, savoir, 
$124.72. 

II n'y a pas de dome, suivant moi, que Pabolilion des droits 
seigneurlaux, en faiisant disparaftre les seigneurs et leu rs droits, a 
aussi mis fin a leurs obligations et a leurs charges comme tels. Les 
droits lucratifs du seiv^neur n'existent plus, il n'en est resi6 que le 
prix. Rien ne distingue les rentes constitutes que doivent, comme 
compensation ou rachat de leurs frustrations au seigneur, les ci- 
devant censitaires, des rentes constitutes qu'ils pourraieni devoir k 
d'autres cr6anciers. Si le capital n'a pas 6t6 payd comptant, ^a 
n'a 6t6 que pour ne pas imposer une charge trop iourde au debiteur. 
On ne peut certainement pas pr^tendre qu'apr^s le rachat de toutes 
les rentes, le ci-devant seigneur devia contiiiuer k payer le qaaran- 
ti6me. Et comment en d§terminerait-on le montant dans le cas de 
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UwuigMdet paiement ou remboursement parliel ? Qai chargeralt-ou xh re 
Com J'ecoIw ^"*'^*"*'*'^®> aprfes I'alifenation par le ci-devant seigDeurda toutou 
deiaR.daLcm jg parti« dc ces rcDles . 

LModemniie payable par le GouverDement aux ancieD8 po8se:<^ 
sears de seigneories est le prix d'une p«rtie des droits qu'on leur a 
dt^s^ ie paiemeni k lermes n^eD a pas change le caractdre. Oa oe 
souiiendra certainement pas qu'apr&s avoir re^u ce moniant aio^i 
que le capital des rentes, la personne qui les aura re^us dovra 
encore au fends des 6coles d^une municipality scolaire oik elle ne 
reside pas le quarantidme qu'elle y.versait lorsqu^elle y percevait 
des droits lucratifs et honori6ques. Mais aussi ^exemption que 
cetie sect. ?7 de Pacte des 6coles conf^raitaux terres non^conc^dees 
des seigneuries n'exisle plus ; elle a disparu avec la tenure de ces 
terres, et elles ont pu depuis 6tre cotisees comme toates les aulres 
terres dans la ntanioipalii6. 

La prescription invoqu6e par les defendeurs centre la demande 
formulae par Paction nVxiste pas. Les cotisations scolaires ne 
sent pas des rentes annnelles ; elles varient ou peuvent varier tous 
les ans. Cbaque ann^ forme une dette distincte. An reste, si la 
prescription pouvait atteindre la ootisation, elle n^atteiadrait cer* 
tainemeht pas Paction en recouvrement par celuiqui Pa pay^ sans 
la devoir, L*aciion en restitution de Pindd ne se prescfit que par 
trente an?, alors mdme que son exercice suppose I'annulation 
pr6alable d*un contra! dont la rescision se prescrit par un temps 
plus court.- Troplong, Vente, No. 252; 15 Duranton, No. 551; 
5 Larombiire, Obligations, sur art, 1377, p. 658, No. 25; Cass., 4 
Avril 1838 ; Sirey 38, 1, Sa6. 

Les defendeurs plaident en outre absence d'objection au rdle, 
(sec. 84, No. 1 et surtout No. 2) et acquiescement par !e paiement. 

S'il eut 6i6 plaid^ et prouv6 que les demanderesses poss^daient 
dans la municipality des terres non-conc6d^es qui n'avaient pas 6t£ 
tax£es, je serais dispos6 k renvoyer Paction et k trouver dans leur 
silence et leur paiement subsequent du quarantifeme un acquiesce* 
ment des demanderesses A la substitution d'un mode d'impositioo 
k un autre ; car dans ce cas le paiement ne serait pas sans cause, et 
la r6p6tition n'a lieu que pour un paiement sans cause. MaiSi 
sans cette preuve, je ne puis pas voir tin acquiescement empfichaDt 
la repetition, dans Pabsence d'une objection k un rAle de cotisation 
que les demanderesses ont pu ne pas oonnattre, et qui, Peussent* 
elles connu, ne pouvait pas les obliger, ni dans un paiement auquel 
on pouvait les (orcer par une poursuite sommaire devant deux juges 
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tiepalx, ei ce sans appel ni ceriiorari. Dans tons les eas^ si !e vrraiMiesden 

. • . .. ..*«.... Trow Rltri^rw 

paienent n'a pBs de cause, 1 1 est mrju. Si ceiQi qui a re^u veut ▼• , 

^ Com d'liUsole* 

Uouver une cause au paieinent dans la liberaliie de oelui qui a <i« la ■( <iu i^ap 

pi^£, il doit la prouver: elle ne se presume pas. LVrreur, au 

cootraife, se presume cfaaque fois que Pon a fay^ ce que i'on ne 

devaii pas. Et cette pr^Fomplion, coflime le dit Larombidre, vol. 5, 

p. 6S4« No. 30, sur I'art. 1376, est toute naturelle. Le m6me auteur, 

p. 636, No. 31, dn m6me vol., dit: ** Mais sMl est prouvg qu*il 

n'existait aucune sorle d^obKgation, oelui qui a regu doit alors 

prouver que le pdiement a eu liea sciemment, volontairement, aveo 

parfaile connai^sance. S'i4 ne fait cette preuve que d'une maniire 

incomplete, la r£p^1ition de TindA est exerc6eji boa droit. Dans 

le doute, il vaut mteux se prononcer en faveur de la r6p6tition que 

pour un profit adventif ; in re obscurd melium est favere rtpetitioni 

ifuam udveniilio facro^ L. 41, § Ljff de reff^jur.^^ Le paiement ne 

pent pas seal faire pr6sumer une Itb6ralit6, ou, corome rappellent 

les d^fendeurs, tin acqmesnemeni, et les demanderesses ay ant 

|)ronv4 qn'elles ont pay6 une dette qui n'avait d*existenee ni civile^ 

ni naturelle, nt morale, ont en lear faveur une pr^somption I6gale 

d'erreur et de surprise. 

Noire Code Civil, art. 1047, dit : " Celai qui reQoit, par erreur 
de droit ou de Tait, ce qui ne lui est pa<i dA, est oblig6 de le 
restituer.'* Et k Part. 1140 : ^* Ce qui a -ei^ payS sansqu'il extste 
une dette trst sujet d repHtition.^' Ces deax articles sont la repro- 
duction, le premier de Part. 1376 et le second de Part. 1335 da Code 
Napot-^on* L^aru 1047 ne reconnatt pas d^exception k la r^gle 
t]o'il pose ; Part. 1140 admet cetle des obligations naturellcs volon^ 
lairement acquitt6es. LMmposition ill^gale d'une taxe, fu(-ce pour 
Pobjet le plus louable, n'impose une obligation ni civile, ni naturelle, 
ni mdnre morale: elle ne cr6e pas une dette. Si cetle taxe a 6t£ 
pay6e, elle est, a«ix ternies dc Part, 1140, stijette k r6p6tition, et 
n'^tant pas due,celui qui Pa reyue doit, dit Part. 1047, la resiituer. 
Le Code ne distingue pas entre 1^ personaeset les corporations; 
les regies quNI 6nonce dans ces deux articles sont communes aux 
aneset aux autres. L'exception quMl o*a pas faite, oe Pa 6te par 
aacune loi ant^rieureou subs6quenie« Elle n'existe nallepart dans 
la legislation sur les 6coles ; elle ne saurait par consequent ^tre 
invoqu6e par les corporations que cr^e cette legislation, et dont les 
droits et les pouvoirs, quant ii Pobjet pour lequel elies sont crepes, ne 
<lifi%rent en rien de ceux des autres corporations. La loi leur 
permet de poss^der des propri^tfis mobilieres pour un montant in- 
<l£termin6, et ne met de Iimi?es qu'^aa montant des propri^tfis im- 
mobilieres qu'elle permet de ddtenir. S. R. B C. 15, s. 63. Elle 
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urtuiines de« |eur recooDait le poovoir d^admetrre IVxislence de defies l^sales. et 

Troif Ri vitrei '^ O ' 

y- , aax tribunaux ceui de led coDtlamDer a les pay^r. Sec. 86. 

Com. d'Ecolen '^ -^ 

de la R. du Ijoup 

La Cour d'^ppet, compos6e dea Juges Rollano, Panet et 
Atlwin, a, le 11 Juillet 1851, fait ^application de ces r&gle^ que 
le Code n'a fail que reproduire, dans one caiii^e analogue, celle de 
Leprohon v. La Corporation de Montfial^ 2 L.C.R., 180,oiielle aeon- 
damn6 la corporaiion k rembourser au demandeor une taxe iilegale 
qa^il avail volontairement payge pendant deux annfiescons^cutives. 
M le Joge SiooTTE a, en 1870«8na9 Pempire du Code, 6ga lenient 
condarnn6 une corporation municipaie a rembourser une t»xe 
illSgaie qu'elle avail perdue. Dubois tr. Corp. d^Acion Vale^ % 
Revue Legale, p. 565. 

Lejugement qui nous est sonnais a condamn6 les defendeors 
au rembonrsement ; je crois qu'il doit etre confirm^ 

Meredith, C.J. — I quite agree with my brutbtrr Casaujlt in 
thinking that, as soon as the Act ** lor the abolition ol feudal rights 
^* and duties in Lower Canada,'' came into full effect in any 
seigniory, it put an end to the obligation imposed by ibe 77ti» 
section of the School Act upon ^*all seigniors" of paying ^^on 
account of their lucrative rights, one-fortieih part of the sum 
assessed in the municipality, or municipalities, or portions of 
municipalities, of which they are seigniors, in proportion to tiieir 
seigniory in the same.'' 

As seigniors are the persons to whom the law in question refers, 
it may be well to bear in mind who were seigniors, and what were 
seigniories, and, although it may be elementary, I refer to the following 
passage from Pothier's Trait6 des Fiefs: ^^ Les immenbles f^odaux 
ou Fiefs sont ceux qui sont tenus d la charge de lafoi ei hommageJ*^ 

Under the Act, for the abolition of feudal rights and duties, 
those who were formerly seigniors hold all their domains, and 
unconceded lands and real estate generally, en franc alien roturier } 
and they hold the same and \\\e rentes constiin^ee ^^free and clear 
from all feudal dues or duties to the Crown." Those persons, 
therefore, who were formerly seigniors in this country, no longer 
hold their property d la charge de lafoi et hommage^ and, therefore, 
they are no longer *^ seigniors;" and being no longer '^seigniors," 
ihey can no longer be liable to a tax, which the law imposed upon 
seigniois and upon none others. 

Besides, a considerable portion of the lucrative rights, on 
account of which seigniors were subjected to the tax in question 
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bavQ ceased to exist, and uncoDceded lands in seigniories are no ^^jJj'^'JJ^^^J*, 
longer free from assessments, as they were before the abolition of ^^„^,p^„^^, 
the ieudal tenure. *» ^ ^* ^"^"p- 

The learned counsel for the defendant has drawn oar attention 
to the provisions of the statute, declaring that the persons spoken of 
as seigniors, shall bold their property ^* iree and clear from all dues 
or duties to the Crown^'* and also free 'Mrom any onerous 
obligations towards hi:4 censitaires" — and it is thence contt^ndeti : 
^ Qne si la legislature avait eu Ptnteniion de les lio^rer de cette 
*' cotisation, 11 aurait 6x6 aussi facile d'employer des mots a cet eflfet 
^ que relativement aux droits de la Couronne," and that, ** Pabsence 
** de ces mots fait pr6sumer Pabsence de Pintention de les lib^rer 
*' de cette cotisation.'' 

The answer to this contention is, that the provisions to be found 
Id ttie law, and already referred to, were necessary, and are sufficient 
to put an end to the feudal tenure and to the existence of seigniors 
as such, and necessarily put an end, as already observed, to the 
obligations which the law had imposed upon seigniors in their 
capacity as seigniors, and, having done so, no further provisions 
were required as to the matter under consideration. 

1 also, from the first, have fully concurred with my colleagues 
as to the other contentions raised by the defendants ; but, notwith- 
standing this, I cannot say that the case has appeared to me 
altogether free irom difficulty. 

By the judgment under review, the tax-payers of the present 
time are required to pay money, which, it is to be presumed, ought ' 
to have t>een paid by the tax-payers of 1867. 

I confine my observations to one year, 1867, as by doing so my 
objection appears more forcible than if I were to speak o[ all the 
years embraced in the plaintiffs' claim. 

It is, doubtless, true that many of the present tax-payers held the 
same lands in 1867 that they now hold ; but, it is also certain, that 
a considerable number of the present tax-payers have acquired their 
land since 1867 ; and they have reason to complain that, in 
consequence of a mistake on the part of the plaintiffs and the School 
Commissioners of 1867, they, in addition to the assessments of the 
present year, are bound, in effect, to pay part of the assessment for 
1867. They may, therefore, it seems to me not unreasonably 
contend that the School Commissioners of 1867 acted, not only 
illegally, but in excess of their powers, when they received the 
money paid by the plaintiffs in mistake — and that the persons who 
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uriuijne«d«'i so actcd III excess of iheir powers, bound themselveii, hot no! th& 

Trow RlTtdrM ' 

J; corporation in whose i>ame ibey appeared lo ad — and, if so, that ibe 

a« la R.dnLoap judgment condemning the corporation ought not to be confirmed. 
This objection seems, however, to be met by the jadgment of the 
Court of Appeals in Lsprohon v. The Montreal Corporation^ wheFO 
it was held *^ that a party wtio has volnniarily paid a tax imposed 
^^ by a by-law of a Municipal CorporalHin^ which by-law is declared 
*^ by the Court to be void, has a righl to recover back what he ha:» 
^* so paid.''(l) I find also that,, in Grant on Corporation.^, it ia t^aid-; 

* ^^ Where a Corporation has been receiving money wrongfully, tbey 

** are liable in assumpsit for money bad and received,"(2) &c., Sic^^ 
and reference is made \o the leading English case. Hall v. Mayor of 
Swansea. 

In that case the proprietor of tolls wrongfully taken and withheld, 
recovered judgment against the corporation for the amount of tbe 
tolls so taken. One of the objections was that a corporation coald 
not be bound except by an engagement onder seal. Chief Justice 
Denman said : ^ If tbe corporation have helped themselves ta 
** another's money, it would be absurd to say that they mast bind 
** themselves under seal to return it. The question is, tphai iiile 
*^ have they to retain the money — and tbe only title they show, is ibeir 
" having taken it/* The other Judges concurred. — (62 B., 548.)^ 

In answer to the objection of which I have spoken as pre. 
senting difficulty to my mind, it may be further added that great 
injustice might result from allowing a corporation to retain money 
which it had improperly received, and that in many cases ir might 
hardly be po:jsible to ascertain whether the members of the 
corporation at the time >t was sued, had not, as such members, 
profited by the monies illegally received. But, be that as it may^ 
the judgment under review seem!» to be in accordance with the 
judgment of our own Court of Appeals and the authorities already 
cited, and I, therefore, think that it ought not to be disturbed by a 

Judgment of this Court. 

Jugement confirm^* 

Amb TitrauU^ Procurenr des Demanderesses* 

Hould 4r Olivier^ Conseils. 

W. McDougallj Q. C, Procurenr des D^fendeurs. 



(1) 2 L. C. B., p. 180 ) also Doboie ▼. Corporation of Aoton Vale, 2 Bev. Legair, 
p. 666. 

(2) Grant on Corporations, p. 01. 
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IN THE SUPERIOR COURT, QUEBEC. 
16th JUNE, 1877. 

GEORGE HENRY 60RLASE, 

▼. 

THE ST LAWRENCE STEAM NAVIGATION COMPANY. 

Held: — 1. That there is an implieil engagemeot on the part of puhlic carriera of 
passeDgers for hire towards pasFengers that the latter shall nut be exposed 
to undue or unreasonahle danger in embarking upon or landing from the 
vessels of such public carriers. 

2. That a f>teaml>oat company, — being a public earner — occupying and 
using a wharf for the purpose of embarking aud landing pasnengers, is 
bound to take all proper precautions for the prevention of accidents by the 
crowditg of the public on the wharf. 

3« That any dangerous portion of the wharf must be sufficiently lighted 
at night to ensure the protection and safety of passengers. 

The plaintiff, an advocate residing at Montreal and passing the 
Tacation with his fami!y at Murray Bay, embarked with his son and 
daughter on the steamer UmoHj belonging to the defendants, on 
the 15th Jaly, 1876, for a trip up the Sagaenay and back to Murray 
Bay. At this place, the embarcalion and landing of passengers 
were effected by means of a wharf, L shape, occupied for the 
purposes of their business by the defendants. In the front part of 
the wharf was a slip, the fieps of which were bound with iron. 
The Union returned to Murray U»y on the following evening, 
about 10 o'clock P,M. The night was dirk and the wharf exces- 
sively crowded. The s^ate of the tide rendering ii inconvenient to 
land the passengers through the slip, as usual, a gangway was laid 
from the maindeck to the top of the wharf and at a distance of five 
or six feet from the edge of the slip. The plaintiff, having given up 
his tickets at the gangway, passed on to the wharf, followed by his 
SOD and daughter, and, white making his way through the crowd, 
fell into the slip, from a height of eight or ten feel. He was assisted 
and helped up by some of the bystanders and received immediate 
attention from a medical gentleman — Dr. Cassels, of Quebec, — who 
happened to be on the wharf at the time. He was subsequently 
attended by Dr. Cassels who applied anodyne fomentations and 
bandages — and, upon his return to Montreal, by Dr. Brown, 
and, a couple of months after the accident, was specially 
examined at Quebec by Drs. Russell and Henry Russell ; all 
concurring in the opinion that the plaintiff had sustained a very 
^vere injury to the nglit ankle joint, which might cause lameness 
for life and that in any case his recovery must be very slow. 
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Boriase Doctors Hamel, of Murray Bay, and Rowand, Landry and 

si. LawreiiM Marsden, of Quebec, cnlled as witnesses by ihe defendanis, had nol 

bieam Nav. Co. . 

seen ihe plaintiff, but were of opinion that his injuries would have 
yielded to a different and nnore careful treatment and need not 
have confined the plaintiff to his house for more than five or six weeks. 
They admitted, however, that a medical roan, or surgeon, attending 
and examining a wounded limb, can form a much sounder opinion 
of the case, ali other things being equal, than one who merely reads 
written testimony on the nubject. 

The defendants urged two grounds of defence; 1. That the 
wharf was sufficiently lighted and that the accident was caused by 
the plainiifT's own want of care; 2. That if the grave injuries 
alleged had followed the fall, they had resulted from unskilful 
medical treatment and the neglect of the plaintiff in not allowing 
sufficient repose to the wounded limb. 

The evidence as to the lights shewed that another steamer 
belonging to the defendants was lying at the wharf at the same time, 
on the upper side, and that both vesseis had their usual lights ap ; 
that the lamps in the cabin of both were burning ; that the captain 
of the Union and the steward stood at the gangway, taking the 
tickets as the passengers went out, and that a light was banging 
from the ceiling where they stood ; and the steward held a lantern 
in his hand ; a lantern was also held by another employ^ who stood 
on the wharf, at the left of the gangway, near the slip, a few feet 
from the steward ; his light and the steward's lighted the gangway. 
The watchman of the other steamer, the SL Lawrence^ was standing 
with a lantern in his hand, at the head of the slip, when the plaintiff 
fell. There was, also, a large lantern suspended above the wharf, 
at its edge, but this was intended for the guidance of incoming 
steamers, and threw no light upon the wharf. A person in the 
employ of the defendants who had charge of this light and whose 
duty it was to take the hawsers when the steamers made the wharf, 
had a lantern in his hand, and when the plaintiff fell, was on the 
opposite side of the slip, nearer the front of the wharf; he held this 
lantern at arm's length, by his side, and was himself nearly jostled 
into the slip by the crowd, which was unusually large that evening. 
A carriage which stood at the head of the slip had lights, and 
several persons from the hotels had lanterns in their hands. 

There was no railing to the slip, nor was there any officer or 
other person charged with th^ duty of indicating its position by 
lights^ or otherwise^ 
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Mr. Bolt^ Q.C, onthe part of the plaintiff, coniended ihal as BorUae 
the wharf had been shewn lo be under the coatrol and in the St. Uwrcnce 

Steam Nav. Co. 

occapation of the defendanfs who, for the purposes of their business, 
invited the public to pass over the same, when going on board of or 
leaving any of their passenger steamers, there was a contract 
between the defendants and their pass^engers to afford the latter a 
safe passage a.ong the wharf and protection from inj'<ry by all 
needlul precautions; that upon the occasion in question i^ did not 
appear that there had been any neglect or want of care on the part 
ot the plaintiff, while it was in evidence that the slip into which the 
plaintifl fell was an exceedingly dangerous place, unprotected by 
any guard or railing, and, when the accident happened, not lighted 
at all ; the lanterns which the witnesses had spoken of having been 
used for other purposes and being wholly useless as regarded the 
slip. The medical testimony shewed that much suffering and a 
long confinement has followed the fall, and ttat in ail probability the 
plaintiff would never fully recover the use of the injured limb. It 
would, therefore, be for the Court as a jury, to assess the damages. 
The learned Counsel cited Sedgwick on the Measure of Damages, 
6ih Edn., p. 93 ; Broom *s Philosophy of Law, p. 150 ; John v. Bacon^ 
L. R., 5 C.P., 311 ; G, W. R. Co, v. Blake, 7 H. & N., 987 ; Buxton 
t. .V. E. R Ci> , L. R., 8 Q. B., 649 ; Muschamp v. Lane, and Pres. 
June. Ry. Co., 8 M. & W , 421 ; Francis v. Coekrell, L. R., 5 Q. B., 
184 ; Martin v. Gl. D/orth. R. Co., 24 L. J., C. P., 209 ; Gallin v. 
Land, and N. W. ft. Co., L. R., 10 Q. B., 212. 

Mr. Andrews^ Q. C, (with him Mr. Dunbar^ Q. C)— The 
gravamen of the charge against the defendants is a want of light and 
that the slip was insufficient ly lighted on the occasion in question, 
there being a compact crowd on the wharf, which intercepted the 
rays of such lights as were carried by the hands and which' 
prevented the elevated lamps from illuminating the wharf itself. 

The questions then are, Ist. Did the defendants on the night in 
question in fact provide sufficient lights to prevent passengers, 
taking reasonable care of themselves, incurring unreasonable 
danger? 2ndly. Did the plaintiff himself contribute to the accident, 
or was it caused by the acts of a crowd on the wharf? Srdly. Are 
the defendants liable to plaintiff for the consequences of the acts of 
persons, whether passengers or strangers, in pushing against him on 
the wharf and driving him into the slip ? 

The defendants submit that the overwhelming weight of 
evidence shews the wharf to have been sufficiently and clearly 
lighted, and no other conclusion can be reasonably arrived at than 
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Boriaso that the accidcnt to the plainiiffwas not caused by a deficiency of 
s1caifNl?"co.''8^'^ ^" ^he wharf. It may be aeked ihep what was the occasioD 
of his falling over the slip The answer is, and the evidence 
establishes it beyond a doubt, that he was pushed over it by some 
of the crowd upon the wharf; and there is, moreover, a question 
whether the fall would have occurred, notwithstanding the crowd, 
if the piaintifl himself had exercised pre per care. 

Now the wharf in question is Gcvernment property in the 
defendants^ occupation under a lease from the Dominion Govern- 
ment of Canada, and it was used by the Company for the purpose of 
keeping fuel for the service of their boats and for the landing and 
embarking of their passengers and freight. 

The p'aintiff adduced witnesses to show that it was dangerous 
when crowded with persons because there were no railings on the 
sides of the slip, but does the iaw cast upon the defendants as 
lessee^ of that wharf the obligation to have railings any where upon 
it, or to prevent per:^oa8 in crowds having lawful business there from 
passing over it either to or from the river ? and as before remarked 
there are no averments in the plalntifi^s declaration of any such 
obligation on the defendants to have railings on the wharf or to keep 
a crowd of people from passing over it. It is submitted that 
passenger carriers are not to be held responsible for injuries sustained 
through the acts or misconduct of other parties, and that the plaintiff 
cannot be justly allowed to throw upon the defendants the conse- 
quences of an injury received by him induced by persons over whom 
they had no control. 

The law does not impose upon the defendants, as common 
carriers, the duty of insurers of the passengers against accidents or 
to warrant their personal safety, they have to exercise care and 
caution with a view to their own safety, and should be particularly 
dUigent at night considering that there is more or less danger on all 
wharves, even in the day time, and more of course at night, and 
there must be on their part the exercise of such restraint upon 
themselves as will free them from the imputation of having 
contributed to the accidents of which they complain. 

The defendants respectfully contend that their duty was to 
convey the plaintiff and his baggage to Murray Bay, and to provide 
proper means for him to get off their boat and to place his efiects on 
the wharf, for which purpose they were bound to furnish a safe 
gangway, and then having enabled him to reach the wharf aad 
placed his baggage, that was all they were bound to do, and that 



SUPERIOR COURT. 838 

the circumstances of the case as brought oQt by the testimony, are Boriase 
such aH 8bow ihat they, the derendanis, should not be held liable for st. Lawrence 

1 • • .1 1 . ./T /^ 1 . . Sl«»im NaT. Co. 

the accident whereby the plaintin sutiered injury. 

Casault, J — Consid^rant que le.** gradins commun^ment 
appel^s ^^ slip" dans le quai a la Malbaie, occupS par la Compagnie 
d^fenderesso, et oil elle prenait et d^posait ses pass^gers dans V6i6 
de 1876, 6taient la nuir, surtout lorsqae le d6barquement des 
passagers n'etait pas efi'ectu6 par lea diis gradins, extrfimement 
dangereux ; que les dits gradins auraieni alors dA fitre inJiqu6s de 
mani^re a 6viter toute erreur, et que les rooyens d'^clairage 
employes, insuffisants dans une nuit noire, pour le d^barquement 
ailleurs que par les dits gradins, P^taient encore d^avantage dans 
^occasion en question en cette cause oil une foule compacte 
interceptait les rayons des lampes port^es k la main et empSchait 
ceux des lampes 6lev6es d'^clairer le sol : Consid^fant que la 
dite d6fenderesse s'^tait engag6e i recevoir le dit demandeur an 
bord de son vapeur P Union et de le d6barquer au retour par Je 
moyea do dit quai et qu'en n'indiquant pas mieux qu'elle ne I'a fait 
dans Poccasion en question les gradins du dit quai, elle 6tait 
coupable de negligence et qu'elle doit compensation au demandeur 
pour les contusions quM s'est fait en tombant du haul du dit quai 
sur les dits gradins et les d^penses et les pertes qu'elles lui ont 
occasionnges et qui en ont 6t6 une suite oblig^e^ la dite d6fea- 
deresse est condamn^e ii payer au dit demandeur j^lOOO.OO, avec 
int6r6t de oe jour et les d^pens. 

This judgment was unanimously confirmed by the Court of 
Appeals, sitting at Quebec on the 7th Decenriber, 1877, composfed of 
Ch. Justice Sir A. A. Doaioir, and Justices Monk, Ramsat, Tsssibr 
and Cross. 

Judgment for |1000 and costs« 

HoU^ Irvine ^ Pemberton^ for Plaintiff. 
Andrews^ Caron fy Andrews^ for Defendants. 
Dunbar^ Q, C7., Counsel. 
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COURT OP REVIEW, QUEBEC. 

3l8T OCTOBEa, 1877. 

Coram Mbrbdith, G.J,, Stuart, Gasault, JJ* 

FISBT ▼. FOURNIEB. 

Hbld :— 1 ^ . That the ngbt to a rouDicipal office muRt be conte9ted according to thv 
provisions of, and in the manner prescribed bj, the Municipal Code, 
and not by quo warranto. 

2®, That DO Review can be had of a judgment of the Superior Court 
concerning a municipal office. 

The plaintiff inscribed in Review from a judgment rendered by 
the Superior Court at Montmagny (Maouire, J.) on the S8tb 
September, 1877, as follows : 

Considering that the plaintiff by bis petition prays that Jales 
B6Ianger be declared to have the right to the office and franchise of 
8 member of the Municipal Council for the village of Montmagny, 
to the exclusion of the defendant who actually fills the said office ; 

Considering that the contestation of the said defendant's right 
to the said office is based on the non-observance of essential 
formalities at the nomination of the sai J defendant to the said office ; 

Considering that such a contestation must be carried on 
according to the provisions of« and in the manner prescribed by, 
the Municipal Code of this Province, and not by quo uHxrrafUo ;. 

The Court, without considering the question of the legality of 
the said nomination, doth maintain the demurrer by the defendant 
produced, and doth dismiss the said petition as well as the writ of 
quo toarranto with costs. 

The defendant moved to strike the inscription on the ground 
that there is no appeal or Review in matters affecting municipal 
offices. 

Mbbxdith, C.J. — Under the article 494 of the Code of Civil 
Procedure as it is now to be read under the provision contained in 
and the substitution made by the 34 Vic, chap. 4, being ^^ an Act 
to amend certain articles of the Code of Civil Procedure respecting 
the practice of the Superior and Circuit Courts," it is in effect 
declared that '^ a review may be had upon every final judgment 
from which an appeal lies." But the judgment of which a Review 
is now sought is a judgment concerning a municipal office, and 
under the express provisions of the articles 1033 and 1115 of the 
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Cbde of Procedure an appeal does not lie on each judgment, and, Danjou 
therefore, under article 494, a Review thereof cannot be had. The Marqub. 
inscription must accordingly be declaied illegal and discharged 
with costs. 

The learned Chief Justice referred to Beaudry v. Workman^ 12 
L. €. J., 213, and Brisiow v. Rolland^ 4 L. C. J., 283. 

Motion granted^ 
A. T. Bender, for Plaintiff. 

J. O. BoBMi, Q, C, Counsel. 

C. Pacaudj for Defendant, 

S. T. Taschereau, Counsel. 



COUR DU BANC DE LA REINB, QUfiBEO. 

8 SEPTEMBRB 1877. 
Coram Dorion, J.C.| Monk, J., Ramsat, J., Tsssubb, J., and Crobs, J. 

DANJOU, Appelant j 

MARQUIS, lDtim6. 

Juo£ :— Qa'il n'y a pas d^appel devant ce tribuoal d^an jugetneQt renda par la Cour 
Sup6rieure sur des procedures ooncernaDt les affaires nounicipales, et torn* 
bant sous les dispositions da chapitre 10 da Code de Procedure. 

DoBioN, J.C— II s'agit dans cette cause d'une motion pour 
faire rejeter Pappel interjet6 par Danjou d*un jugement rendu sou^ 
les circonstances'suivantes : 

Le Conseil Municipal de la municipa1it6 dont ^appelant est le 
Maire ou le Pr^fet ayant pass6 un rSglement auquel l'intim6 avail 
int6r6t, celui-ci demanda un bref de mandamus pour forcer Pap* 
pelant d apposer sa signature aux proc§d^s de la stance du Conseil 
dans laquelle ce r6glement avait 6x6 passg. Apris signification du 
bref de mandamus^ ^appelant a signfi les proc6d6s, et la Cour Sup6- 
rieure I'a condanne k payer les frais encourus par Pintim6. C'est 
de ce jugement dont se plaint I'appelant. 

L'article 1033 du Code de Procedure donne le droit d'appel & 
cette Cour de tout jugement final rendu par la Cour Sup6rieure en 
vertn du chapitre 10 du m6me Code, excepts dans les maliires concet' 
nant les Corporations Municipales et les officiers munioipaux. 
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Boudreaa Le mandamuB a dte 6man6 en cetie caase en veria da $ 2 cTe 

snite. I'articlp 1022 compris danB le chapitre 10 du Code de ProcMare. II 

a certainement rapport k une affaire municipale, pnisqa^il avail poar 

objet de faire compl6ter un ordre ou un rAglement de la Corporation. 

C'est done on des cas oii I'appel eat refasg par Particle 1033. 

Dans nne cause de la Corporation de Si. Laxare v. Aub€^ jng^e 
le 4 Mars 1876,cette Coar a maintena nn appel d*un jugement 
rendu sur on writ de prohibition pris par nne Corporation Mtini- 
cipale, en d^cidant que Pexception contenue dans rarticle 1033 ne se 
rapporiait qn'aux conie^ralions d'6leclions d'officierA muniojpaux et 
autres matieres sommaires concernant les municipalii^s dont ilea! 
question dans le chapitre 10, et non k toutes les affaires quelconques 
dans lesquelles une municipality pcut ftire conc.ern6e. Dana cette 
cause Pappel a k\6 maintenu parce quMl s'agissail d^une poursoite 
ordinaire faite devant un Juge de Paix. Ici, il es<t question d'un 
proc6d6 sommaire concernant une municipalitg, et tombant sous 
les dispositions du ch. 10; t^t nous croyons que Tappel doit dtre 
renvoy^. 

Appel renYoy6. 

-F. T. Rouleau^ Proc. de PAppelant. 

Mackay Sf Turcoiie^ Proc. de PIntim6. 



QUEEN'S BENCH, QUEBEC. 

4th SEPTEMBER, 1877. 

Ckyram Dorion, G.J., Monk, Raiibat. Tbbsibs, Cross, JJ. 

BUUDUEIAD AND 8CJLTE. 

HbLd: — The amount demanded deteroatnes the right of appeal, and not the amonot- 
of the judgment appealed from. 

DoRion, C. J. — This action was brought for (175 and dismissed 
by the Circuit Court. The judgment was reversed by the Court of 
Review which condemned the defendant Boudreau to pay $85 to 
the re:<poQ'lent. Boudreau has appealed from this judgment, and 
the motion is to reject the appeal on the ground that the judgment 
being for |^85 only, the case is not appealable. Under article 114Sof 
the Code of Civil Procedure, it is the amount demanded which 
determines the right ot appeal and not the amount of the judgment 
appealed from* The motion to dismiss the appeal is therefore 
rejected. 

Motion rejected. 

P. A. BoudreauU^ for Appellant 

W. JUcDougalU Q. G, for Respondent. 
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COUR SUPfiRIEURB— EN REVISION. 

QUEBEC, 30 JOIN, 1877. 

Carcan Mbrbdith, J.G., Gasault, J*, Garok, J. 

QARGEAU 

V. 

NIAGARA MUTUAL INSURANCE CO. 

Uoe Compagnie d'Assorance yeut se prevaloir de ce que Taasure D'a pas donn6 
arig de rincendie dans les d^lais requis par la police; Jdo6: Que si, lorsqu'elle a 
refuse de payer, la Compagnie n'a pas objeote aux informalit6s conteaues dans Tavis, 
eela eoostitue une renonciation (waiver) de sa part 4 son droit d'obtenir un avis dans 
une autre forme oa plus circonstanci^. 

Casault, J. — La dgfeaderesne oppose trois objections & la 
demande da deinandeur : 1 ^ . Qa'il n'a pas donn6 avis imm6diit de 
I'lDcendie ; 2 ^ . QtiMl n'a pasfourni a la d^fenderesse une preuve oa 
des particalaritgs sufBsantes de sa perte ; 3 ^ . QaMI n'a pas, dans sa 
reclamation, all6gu6qa'il n'avaitpas d^autres assurances couvrant les 
mfimes risques. II est bien vrai que les r6glements de la d^fende- 
resse, qui est une assurance mutuelle, obligent tous ses mombres, et 
par consequent ie demandeur ; il ebt vrai aussi que ces r^glements, 
dans le cas de perte, exigent un avis ioim^diat et, dans un d61ai 
qu'ils determineut, une preave et dt*s parlicularites sp6ciales, et la 
mention des autres assurances couvrant les mftmes risques. Mais 
le deniandeur, quelques joars apres Pincendie, est all6 trouver 
I'agent de la d^fenderesse aux Trois Rivieres, et cet agent a r6dig6 
pour le demandenr la r§clantaiion qu'i! croyait satisfaire aaz 
exigences de la police, ei aussi les preuves qu'il pensait reqnises 
adress6es k la difenderesse k son bureau principal. Elle n^a 
jamais exig§ d'autre reclamation, ni de plus amples d6tails, ni de 
preuve plus sp^ciale ; et elle a plus tard (ait ofinr aa dernandeur un 
billet k quatre mois pour le montant de sa reclamation, quMl a 
refu8§ d^accepter sans une garaniie que le billet serait pay6 k son 
ech6ance. 

L'article 2478 du Code Civil dit: *' Dans les cas de perte, 
l'assur§ doit, sous un d6lai raisonnable, en donner avisd I'assureur, 
ct il doit se conformer aux conditions sp6ciales contenues dans la 
police relativement k I'avis et k la preuve pr6limiaaire de sa r6cla- 
niation, k moins que Passureur ne Pen dispense. ''-^6 Cash. (Mass.) 
R*) 342 ; Clark v. New England Fire Insurance Co. La difende- 
resse etait une assurance mutuelle. Ses r^glements exigeaient que 
Pavis de perte fut donn6 par ^crit dans les SO jours aa bureau de la 
Compagnie, et fut accompagng d'gnonciations sp^ciales quMls men- 
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Garceaa tionnaient. Avis de la perte fnt donn6 a la Compagnie par son 
^inalTrance co*^ *^g^"^ Hiais autremecit que sp6cifi6 par leg /§gleinents, el sans les 
details et ies pariicujaritgs qu'ils exigeaient. Le president de la 
Compagnie fit un exainen des lieux et relusa de payer s^ans objecter 
a la forme de I'avis, ce qui fut prononc6 6tre une renonciatioa anx 
droits de la Compagnie d'obtenir un avis dans une autre forme ou 
plus circonstanci^. 

Angell on Fire and Life Insurance Co., § 344 : ^^ It is well settled 
in fire as well as in marine insurance, that when underwriters make 
no objection to a deficiency in the preliminary proof or to the notice 
given, but rest their denial of liability upon other grounds, then there 
is a waiver of the objection of the defective notice." 16 Wendwortb 
(N. Y.) R., 885 ; The Etna Fire Insurance Co. v. Tyler. Dans cette 
cause oil Pon amaintenu la m6me doctrine, le Chancellier Walworth 
Pa 6nonc6 comme suit : ^^ Good faith on the part of the under- 
writers requires that if they mean to insist upon a mere formal 
defect of this kind in the preliminary proofs, they should apprise the 
assured that they consider the same delective in that particular, or 
to put their refusal to pay on that ground as well as others, so as to 
give him an opportunity to supply the defect before it could be too 
late ; and if they neglect to do so, their silence should be held a 
waiver of such defect in the preliminary proof, so that the same 
shall be considered as having been duly made according to the 
conditions of the policy." 

Mais en outre Passurance est prouvge au montant de $2000 snr 
une b&tisse, les trois moulins et le manage qu'elle contenait, et qui 
valaient $5000. II ne parait pas que le montant assur6 fut partag6 
entre les quatre choses qu'il couvrait, et s'il ne P6tait pas, les choses 
assurSes 6tant entierement p6ries et valant plus du double du 
montant de I'assurance, le detail des peribs 6tait inutile. Les r6gle- 
ments de la d6fenderesse obligeaient le demandeur h declarer dans 
Pavis de perte les autres assurances existant sur les choses assnr^es 
par la d6fenderesse. S'il n'y en avait pas, et on n'a pas m6me 
all6gu6 qu'il y en eut, que pouvait-il, que devait-il declarer? Y 
eut-on object^, je croirais, sous les cireonstances, que i'absence 
dans Pavis du detail special des pertes et de la mention quMI n'y 
avait pas d'autres assurances sur les choses as8ur6es par la d6fen- 
deresse ne serai t pas fatale. 

Jugement pour le Demandeur. 

Turcotte ^ Paquin^ pour le Demandeur. 
Bosei 8f Languedoc, pour la D^fenderesse. 
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COURT OF QUEEN^S BENCH— APPEAL SIDE. 

QUEBEC, 7th DECEMBER, 187T. 

Present : Dorion, C.J*, Mokk, Tbssies and Cross, JJ. 

HEARN AND MOLONY. 

Designation of Party— Service — Certijicate— Exception to the Form, 

HsLD : — That where plaintiif gives his christian name as '^Tboma^,*' proof that be 
eotuetimes signed *' Thomas J.'' and Homelimes '^ Thomas,'* in not gutficieat 
to support an exception to the form alleging that he had two christian names. 

That where the defendant is demsribed as being of the citjr of Quebec, 
and service ir alleged to have been made at his domicile, at Quebec^ such 
mention is a sufficient indication that the citj of Quebec is intended ; 

That, in such ca^e, the omission to state the distance from the BailifiTs 
residence to the place ot service, and from the Court House to the defendant's 
domicile or place of service, does not invalidate the return; 

That a defendant lodging at the private dwelling-house of another, bat 
in rooms partly furnished by himHelf, and taking his meals elsewhere, is 
validly served i y leaving the copies of writ and declaration at the door of the 
bouse where he is so lodging, speaking to a servant employed and living there. 

The respondent's action was brought against the appellant 
Hearn, to recover damages (or alleged libel and slander. 

The writ of summons and declaration were served at the 
residence of the French Consul at Quebec, where the appellant 
then was dwelling, in the absence of the appellant, service was 
made upon the servant there, who opened the door to the bailiff, 
and took the copy of writ and declaration from him, and told 
him that Mr. Hearn would be back in a quarter of an hour, that 
she would put the papers on his table in bis room and give them to 
him as soon as he came back. 

The appellant pleaded to the form, alleging that no legal service 
was made upon him. This plea was dismissed by judgment 
rendered by the Honorable Mr. Justice Caron, on the fifteenth day 
of June last, now appealed from. 

The grounds of the exception were : 

1st. That both the Writ of summons and the BailifPs return or 
certificate of service were insufficienf, and 

2ndly. That the said return was untrue. 

The exception set forth, that the Writ was insufficient because 
it did not state the names of the Respondent — and the return or 
certificate of service was also insufficient because it omitted to 
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Hearn 
and 



mention the place where the copy of the Writ was left and the 
Moiony. distouces from the BaiJilPs residence and from the Court boube to 
the plaiie of service. 

The exception also alleged that the return was untrue in that it 
stated the service was made at the appellant's domicile^ speaking to 
a reasonable person of his family. 

Testimony was adduced to establish that the respondent had 
described himself in the Writ oi summons by but one of bis two 
names, that he sometimes signed ^^ Thomas J. Moiony," and that the 
sign-plate over his door \^as " T. J. Moiony." 

The appellant urged that it was thus established that the 
reepondent had two names, that is Thomas, and a second, indicated 
in his signature by the initial letter J., whi< h second name be 
omitted to state in the Writ, in violation, as alleged, of article 49 of 
the Code of Procedure, which prescribes that the Writ must state the 
names of the plaintiff, and this omission is, by the article 51 of the 
said Code, declared to be a cause of nullity. 

The return of service did not state the place where the process 
was served, beyond that it was at Quebec, without specifying 
whether it was the City, Parish, District or Province of Quebec 
that was thereby intended, and it also omitted to state how far this 
place of service was from the Court house in the City of Quebec or 
from the domicile of the Bailiff, thus, the appellant alleged, 
leaving the real place of service altogether uncertain ; whereas 
article 78 of the Code declares that the return of service, if made by 
a Bailiff, must state: Srdly. The place where and the person with 
whom a copy of the Writ was left; 4thly — The distance from the 
Bailiff's residence to the place of service ; and 5thly — The distance 
from the Court house to the defendant's domicile, or place of service. 

As to the return being untrue in stating that the service was 
made at the appellant's domicile and speaking to a reasonable 
person of his family, it was proved that the appellant, on the Srd May, 
1876, broke up his household and discharged his servants, and in 
November slept in the house occupied by the French Consul, but 
that he did not take his meals there, nor had he any servants in that 
house; and the Bailiff who made the service stated that the 
respondent told him to serve the Writ at the appellant's boarding 
house in Fabrique street ; that he could not find him there and was 
informed that he lived with the French Consul; that he went there, 
knocked at the door, and asked if the appellant was there, was 
cmswered no, but that he would be in shortly ; that it bein^ about 
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7 P.M. he, the Bailiff, served the Writ apon the person to whom he Heam 
bad addressed himself at the door; and did not know whether she Moiouy. 
belonged to the appellant's family or not. That he left the summons 
there because those were his instruciions, otherwise would not have 
done so. 

The appellant argued that this shewed clearly, that the Writ was 
not served at the appellant's d<7mk:t/«,speaking to a person ofAf^/amt/^, 
and that the return in this essential particular was untrue, and he 
therefore concluded that the exception to the form by the Appellant 
fyled was well founded and should have been maintained. 

The appellant referred to McDonald ei al. v. Seymour, 4 
L. C. R., S55, and The Chambly land St. L. R. R. v. Russell, 6 
Ji. C. R., 477. 

Respondent answered that no person could be misled by the 
words ** at Quebec," in the bailifPs return. Service was said to 
have been made at defendant's domicile, namely, the city of Quebec, 
at which place he is stated in the writ to be domiciled. The test€ 
at the foot of the writ of summons itself states that the seal of the 
Court was affixed to it *' at Quebec," and there could be no ambiguity 
attached to the meaning of that expression. 

As for the christian name of respondent, there was no evidence 
that be had any other name than ^* Thomas." It was proved that he 
Momeiimes signed ** Thomas J." and sometimes also *' Thomas." He 
was examined as a witness, and yet the question was never put to 
him, nor was he asked or required to shew any baptismal certificate, 
and the appellant fyled a declaration that he did not avail himself of 
his testimony. It was simply proved that respondent sometimes 
signed his name with the J., and it was established that he, as often 
or oitener, signed it without the J. Even admitting that he invariably 
signed ^^Thomas J ," he urged that he dare not in the writ give 
himself any other than his baptismal name, and that it was not 
shewn that he had any other than Thomas* Besides it was by this 
name that the appellant spoke of him in the letter out of which the 
suit arose. 

The omission to state the distance from the Court House to the 
appellant's domicile was quite immaterial. The Code, art. 51, C. 
P. C, mentions the formalities which are required on pain of 
nullity, aud this one is nowhere pointed out as such. Besides, the 
appellant was designated in the writ of summons as being domiciled 
in the city of Quebec, and the service is said to have been made at 
his domicile. 
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Hearn The Only points then which presented any difficulty were 

Moiony. whether the service was made, firstly, at the proper place, and 
secondly, upon the proper person. 

Article 57 of the Code of Civil Procedure says: "Service 
" must be made either upon the defendant in person, or at his 
" domicile or at his ordinary residence, speaking \o a reasonable 
" person of the family." If it appear, therefore, that the service was 
made either at the appellant's domicile^ or otherwise, at his ordinary 
residence, there can be no question that it idos made at the proper 
place. The evi^ience of his own witness proves that Mr. Hearn then 
resided add had rooms, partly furnished by himself, at the French 
Consul's house, and that he slept there, but did not take his meals 
there. He had no servants in that house. 

Whether the appellant's legal domicile should be located at 
the house in question or not, it certainly tt;a«, at the time in question, 
his residence, at which place, consequently, service could be made 
by article 67, C. P. C. 

There was nothing in the recor i to shew, or even hint, that the 
woman who opened the door to the bailiff and to whom he delivered 
the copies of the writ and declaration, did nol belong to the family 
of the French Consul, the occupant or tenant of the house where Mr. 
Hearn resided. Therefore the presumption was, that she was his 
servant, as Mr. Hearn had no servants of his own there. Nor did 
it anywhere appear that she Jailed to deliver the copies of writ 
and declaration to Mr. Hearn, as she told the bailiff she would. 
Seeing the failure of the appellant to shew that the woman was not 
a servant employed there, or that the copies of the writ and 
declaration were not given to him by her, it must be assumed that 
both of these facts were true : that the woman was such servant, and 
that the copies of writ and declaration left to her for Mr. Hearn did 
reach their destination. 

The law requires only that service, if not made upon the 
defendant himself, should be made upon some person of such age 
and diiacernment as to understand the importance of it, and having 
with the defendant snch relations as will afford reasonable certainty 
to the Court that the writ of summons and declaration left by the bailiff 
with that person for the defendant, will be, by that person, faithfully 
conveyed to their destination, and not mislaid through carelessness 
or neglect, or otherwise kept from the defendant, bat given to him. 
Mr. Hearn having no servants of his own at that house, it must be 
presumed, from his own social standing and that of the French 
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Consal, that the laiter^s servants were, to all intents and parposeS| ueam 
at Mr Hearn's disposal as fully as if ihey were his own, to render Moiuny. 
him those menial offices witti which be could not dispense, and, 
amongst others, to answer calls al the door, receive messages, &c. 

Even under the English law, which requires service upon the 
defendant in person^ whenever practicable, the Courts have always 
maintained the doctrine that proceedings are not to be set aside for 
alleged informalities of service, where it appears that the process has 

come to the possession of the defendant and he must 

distinctly shew that it has not come to his knowledge that 

neither the writ nor copy came to his knowledge or possession. 

In the case of The DeLery Gold Mining Company v. Breakey^ 
the defendant did not keep house but resided with his brother, 
and service of the writ was made at the brother's house, upon a 
servant girl there. An exception to the form fyled on this ground, 
was, by judgment rendered on the 7th of April, 1876, by Mr. Justice 
Casault, dismissed with costs against defendant. 

In McDonald et al v. Seymour^ it appeared that the defendant 
did not belong to the city of Montreal, where the writ was 
served ; that service was not made either at his domicile, or 
even at his ordinary place of residence. It was proved that 
he usually stopped at the hotel in question, when in Montreal, 
but was frequently absent, attending to hii? business in the United 
States ; that when in Montreal he generally occupied the same room at 
that hotel, but that, during his absence, this room was lei to other 
parties; that he had an office in the city where he kept his wearing 
apparel; and that during the last year he had been absent from one- 
quarter to one third of his time, and frequently for two or three 
weeks together. He denied having any domicile, house, or family 
in Montreal, and it was not shewn that he had either. 

As to the case of The Chambly and St, L, R. Road v. Russell^ the 
report of it was too meagre to furnish any argument or comparison. 

But the law under which these cases were decided differed 
very materially from our Code of Civil Procedure. The Provincial 
Ordinance of 1785, chapter 2nd, section 2nd, required service on 
the defendant personally, or at ^^ his hotise^ Our Code is not so 
strict, and allows service to be made, not only at the defendant's 
domicile, but at his ordinary residence^ speaking to a reasonable 
person of the family. 
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Heam The respondent cited the following authorities : 

Molony. 

Fisher^s Harrison's Digest, vol. V., verbo Practice, page 6915. 
Service (quoting Phillips v. EnaeH and Williame v. Piggott) and 
page 6914, quoting Emerson v Broum ; 

Sirey, Recueil, verbo Exploit, No, 99, page 546 ; No. 105, 
same page; also Nos. 104 and 107 ; 

Journal du Palais, verbo Exploit, page 145, Nos. 784,5, 6; 811, 
817; 

Dalloz, Dictionnaire, Table des Annies, 1841-56, verbo Exploit, 
page 344 ; 

Dalloz, Recueil P^riodique, anno 1852, p. 319, note 3. 

Dalloz, Repertoire, vol. XXIII., verbo Exploit, page 366, Not. 
275-6 ; also No. 283, page 369-6. 

Carr6 et Chauveau, vol. I., p. 416, No. 360 (foot note) ; also 
page 417 (note) ; 

Boitard, Procedure, vol. II , p. 132, on art. 68, C. P, C. 

Mourlon, Repetitions, Procedure, page 69, No. 136 ; 
- Bioche, verbo Exploit, page 812, No. 261 ; No. 264; also No. 
273) page 814 ; 

Bonnier, Procedure, page 53, No. 143 ; 

Boucenne, Procedure, vol. II., p. 205 ; 

Rodier, Competence et Procedure, vol. I., p. 205; 

Delzers, Procedure, vol. I., p. 223, ^nd question. 

On the 7ih December, 1877, judgment was rendered in the 
Court of Queen's Bench, confirming the judgement of the Superior 
Court, and dismissing the Appeal with costs. 

Appeal dismi:?8ed. 

Andrews^ Caron 4r Andrews^ for Appellant. 
Molonpy for Respondent. 
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COUR DE CIRCUIT, QUfiBEO 

30 NOVEMBRE, 1877. 

Prhent : CaroK| J. 

MEUNIER ei al, 

Reqa^raoU ; 

▼. 

LA CORPORATION DU COMTfi DB LfiVIS ei al, 

iDtim^B. 

Jrok : — Qu'il n'j a pap d'appel il la Cour de Cirooit d'ane d^oisioD d'an Coaseil de 
Coniie sie^eant eo appel sur un rdle d'^valuation. 

L^ Conseil Municipal de la paroisse de St. Nicholas avail 
fivWe son r61e d'evaluation en vertu de Tarticle 746a du Code Mu* 
nicipal, et t^d avail retrancbe ud certain nombre de personnea n'ayant 
pas la qualificaiion requise. Appel de oetle d^cnsioD da Cooseii 
Local lut port6 au Conseil de Comte da Comt6 de L^vis, qui 
renvoya la requite en appel sar son m^rite. 

Ceiie decision da Conseil de Comt^ est maintenant porf6e k la 
Cour de Circuit par une requdie en appel> et les reqa6rants invoqoent, 
pour 8oatenir leur (troll d'appei, i'art. 1061 da Code Municipal, tel 
qu'aruendg par la 39 Victoria, chap. 29, section 23. 

Les intim6s plaident en droit que ie droit d'appel iovoqu^ par 
les requ^ranis n'est auloris6 nulle part dans le Code Municipal. La 
procedure prise par eux a 6t6 inspir^e par une fausse iaterprgiaiioa 
de Tartlcle 1061, tel qu'amead6. Get amendement en eiiet donne 
Pappei a la Cour de Circuit : ^* De toute decision rendue par un 
Conseil Municipal en vertu des articles 737, 738 et 746^1, relative- 
ment a an r6le d'evaluation." Or la decision du Conseil de Comt6 
n'a pas 6t6 rendue en verta de ces articles 737, 738 et 746a, niais 
en vertu de Particle 927, qui donne le m6me appel au Conseil dm 
Comt6 que Tarticle 1061 donne a la Cour de Circuit. Les reqa^ 
rants pouvaient se pourvoir en appel contre la decision du Conseil 
Local, soit devant le Conseil de Comte, en vertu de I'art. 927, soil 
devant la Cour de Circuit, en vertu de Particle 1061, tel qa'aniend6* 
Mais I'an et Pautre tribunal jagent en dernier ressort. 

La Cour accepte cette interpretation et oiaintient la defense en 
droit des intim6s. 

Larue 4r Pouliot^ pour les Requerants. 

p. Langeliefy Conseil. 

BelUatAj Darveau t^ Stafford^ pour la Corp. du Conit6 de L6vis. 

Amyot Sj^ Casgrain^ pour la Corporation de St. Nicholas. 
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COURT OP QUEEN/S BENCH— APPEAL SIDE. 

QUKBBG, 8th SEPTEMBER, 1877. 

CwQim DoRiov. G* J., Monk* J., Haiisat, J«y Tbssibb, J*, CbobBi J«, 

THE GRAND TRUNK RAILWAY CO. 

AKD 

GODBOUT. 

Hbld : — It 18 the atnoant demanded and not the amount of the jadgment appealed 
from which determines the right of appeal* 

DoRioir, C. J. — "this is a motion by the appellants for leave to 
appeal to Her Majesty in her Privy Council. The action was for 
1^10,000 damages, and the jadgment was rendered for $2,000. The 
respondent contends that the matter in dispute must, according to 
art. 1178 of the Code of Procedure, be determined by the amount 
of the judgment appeaTed from, and not by the amount of the 
demand 

This Court has already decided that the right of appeal from 
the Circuit Court is to be determined by the amount demanded 
and not by the amount of tlie judgment. Art. 1142 says: **Aq 
t^ appeal lies to the Court of Queen's Bench from any jadgment 
** rendered by the Circuit Court in the following cases: 

*M ^ . When the sum or the value of the thing demanded 
<* amounts to or exceeds $100, &c.,'' while art. 1178 merely says 
that an appeal lies to Her Majesty .... ^^ 3 ^ . In all other cases 
** wherein the matter in dispute exceeds the sum oi value of five 
** hundred pounds sterling.'' 

According to the French jurisprudence, it is always the amount 
demanded, and not the amount of the judgment appealed from, which 
determines the right of appeal — Sirey, Code de Proc. Annot^, art. 
453, § 1, No 6, cites a great many decisions in that sense. This 
rule was adopted by the act 12 Vict., c. 88, sect. 88, reproduced 
in sect. 25 of ch. 77, Cons. Statutes of L. C, which says that 
*^ whenever the jurisdiction of the Court, or the right to appeal from 
*^ any judgment of any Courts is dependent upon the amount in dispute 
<' such amount shall be understood to be that demanded and not that 
" recovered, if they are different." 

This section of the Statute has not been repealed by the Code, 
either expressly or impliedly, and is therefore still in force. It is 
contended that it merely refers to appeals to the Superior Court, bat 
the terms are so general, from any judgment ofati^ Courts that they 
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Rftilwrnv Co. 

and 

Godbout 



do not admit of such a restriction, especially when tbe rale laid ^^^^^'co! 
down is according to the rules of rhe French procedure, which 
prevails here. 

Jn the Snpreme Court Act, the provision (sect 17) is that *^ No 
^< appeal shall be allowed in the Province ol Quebec, in any case 
^^ wherein the sum or valde of the matter in dispute does not amount 
^* to ^,000.'^ Under this section the Supreme Court has recently 
decided in a case ol Joyce v. Hart thai the amount demanded and not 
the amonnt adjudicated was to determine the right of appeal. 

Tbe majority of the Court is of opinion that in this case the 
appeal should be allowed. 

Motion granted, judges Monk and Trbmii^r dtssentientibus. 

Andrews^ Caron 4* Andrews^ for Appellant. 
Langefier ^ Langelier^ for Respondent. 



SUPERIOR COURT, QUEBEC. 

26tb APRIL, 1877. 

Coram Meredith^ O.J. 

MAQUIRE v. BOCEETT, 

AFFIDAVIT FOR CAPUS. 

Held :— That rd Rffidavit for Oapiaa ad Bespendendutnf allegiDg a debt to exist, 
need not state when Uie same was oontracted, nor shew that it was oootracted 
within the fife years next preceding; 

Nor, that the sale and delivery were made to the dtfendanif when they 
are alleged to have been made '* at his instance and request. " 

That, when the facts, npon which his belitf is based, are sworn to 
directly, and not as hearsay, the deposant is not bound to disclose tbe name 
of any informant* 

On the 15th February, 1S77, plaintiff sued out a writ of Capias. 
The affidavit alleged that the defendant ^' was well and truly and 
^^ personally indebted to plaintiff in a sutn exceeding forty dollars 
*^ currencyy to wit, sixty*two dollars and seventy-five cents, for goods 
'^ sold and delivered at tbe Ci'.y of Quebec aforesaid, at th0 special 
^^ instance and reqaest of the said James Rockett.'' The deposant 
went on to state that he wascredibly informeJ and verily believed, &c., 
and further *^ that his beliefs &c., was grounded on the fact that the 
^^ said James Rockett had sold his effects aod was then on the point 
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Masaire ^'of going to parts UDknowD in the United States if ^noerioa, and 
Rockett. (( refused to pay the 8aid debt, or to make any provision iherefor, 
" although duly required." 

Defendant petitioned to quash the Capias. 

1 ^ • Because the affidavit did not disclose any legal indebted- 
ness on the part of the defendant, as it did not shew when the debt 
was contracted, or whether it had not become due more than five 
years anterior to the issuing of the writ. 

2®. Because it did not mention the name of any one from 
whom the information had been obtained as to defendant's alleged 
intended immediate departure from the Provinites of Quebec and 
Ontario, with intent to defraud plaintiff. 

Per curiam : — The allegation of defendant's actual indebiedoess 
excludes the supposition that the debt was prescribed, as such a 
debt would not exist in law. Besides, as this prescription would 
destroy plaintifTs right of action, it is for the defendant to set it 
up, and, if established, it will ensure the dismissal of the suit, and 
dispose in the most effective manner of ihe capias. If plaintiff, to 
obtain a capias^ had to shew that the debt was contracted toUhin 
thttfite years^ he should, for the same reason, shew that the defendant 
was not a minor, nor a minister of religion, nor seventy years of 
age, &c., so that there would be almost no end to the allegations to 
be sworn to before the writ could issue. 

As to the objection that the affidavit only shews that the goods 
were sold and delivered at defendant's ^^ instance and request," with- 
out slating ^* to whom," the omission is immaterial. Whether the 
goods were, in fact, delivered to the defendant himself in person or to 
any one else for him, does not alter his position as purchaser in eittier 
case. As to the omission of the informant's name it is not necessary to 
disclose any, when the facts, upon which bis belief i« grounded, are 
sworn to by deposani, not as hearsay, but directly. When he states 
as his reasons of belief, that he is credibly informed of it, it is of 
course required that he should tell from whom he obtained this 
information, so that defendant may be in a position to disprove it 
if unfounded. But where, as in the present instance, deposant does 
not mention the grounds of his belief as hearsay, but swears to them 
directly, the case is altogether different. 

Petition dismissed, without costs. 
Molony^ for Plaintiff. 

Andrews^ Caroth 8g^ Andrews^ for Defendant. 
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COUR SUPfiRlEURB. KAMOURASKA, 

22 MAI 1877. 

Coram Taschbrbau, J. 

JBAN BAPTISTE POULIOT, ^.qutdiU, 

« Demaodeur | 

ALEXANDRB FELASBR^ 

Difendeur ; 

BT 

WILLIAM FRASEB ti aU, 

Oppoeants afin de distraire. 

JuqA ] o . Ay ant 1864, lorsqu'uD peigneur devenait propri6taire d'une teixe dans ta 
seigDeurie, soit par achat, Bucoesfiion, 6cbange ou tout autre litre, il y 
avail alors r^aoioa de cette terre au doroaioe ) 

2^. Dans le oas d' heritage, cette reunion s'op^rait, non pas en vertu de la 
r^gle ^^Suhrogatum capit naturam subrogati,^* mais en vertu de Tarticle 
53 de la Goutume de Paris ] 

3^. Gependant, vis-^-vis d'un seigneur greve de substitution, cette reunion 
n'6tail en loi que teniporaire, ei cescait lors de I'ouverture de la sabstitu- 
tion. II fallait dtre propri^taire absolu de la seigneurie pour que cette 
reunion se fit d'une nianidre incommutable ; 

4^. Mais si, dans 1e oas d'eobange par un seigneur grev6 de substitution, 
Fappele ratifiait snbseqaemment le dit tobange, soit ezpref»s6ment, soit 
taoit«ment, I'imroeuble re9u en ecbange par le seigneur etait alors 
Bubroge & oelui greve de substitution donne par lui en contre>4cbange. 

.6^. Les grev4s de substitution sont propria taires* lis ne peuvent lier les 
appeles, mais ils peuvent ali6ner| et leurs actes d' alienation sont valables 
tant que la substitution dont ils sont grev6s n'est pas ouverte. 

Le demandeur ayant obtenu contre ie d^fendear jagement poar 
$4»30O, fit 6maDer, le 15 Septembre 1866, un fieri facia$ de terria et 
saisir certains immeableB. 

Lea opposants produisent une opposition afin de distraire rtelar 
mant la nallit6 de la saisie du lot d^signe sous le No. 4 dans les 
annonces da Sh6rif. lis all^guent : 

Qae par son testament authentique rega en 1833, Alexandre 
Fraser, pire du d^fendeur, donna k son fils Malcolni Pufiufruit de 
partie de la seigneurie de la Riviere du Loop, *^ le dit testatenr 
^^ donnant et 16guant la propri6t6 des dits biens^imnieubles aux 
*^ enfants du dit Malcolm Fraser, pour, par eux et le survivant on 
^^ lea survivants d'eux, au cas que les pr6d6c^d^s meurent sans 
^^ enfants en minority, en jouir, laire et disposer en pleine propri6t6 
V aprds le d6cds do dit Malcolm Fraser, leur p^re ; mais reut le 



850 COUR SUPfiRIEURB. 

Poniiot <« testatear, si le dit Malcolm Eraser d^cMe ^aos enfatits, on st tons 
FrsMr. <* ses enTaDts decedent en miDoriie sans enfants, que la jouis^anee 
'^ des dits biens appartienne k William et Edoaard Eraser, (les op- 
^^ posantSi) par juste moifi6 entrVux, el la propriety a leurs enfants, 
*^ rooiti6entrechaque famille, iesenfantsrepr^sentant leur pftre, pour 
*^ par les dits enfants en disposer en pleine propri6t6 ; et arrivaat 
^* que i'un des dils William et Edouard Eraser d6c6derait sans 
*^ enfants, les enfants da survivant auroat la propri6t6 da toat • • .'^ 

Qae le dit Alexandre Eraser 6taat mort le 14 Jain 1837, Mai* 
colm Eraser prit possessioQ de son legs ; que le 26 Mars 18S8, 
Malcolm Eraser donna en 6(.hange k Anioine Larocbelle pour IMin- 
meuble No. 4 nn imraenble forroant partie da domaine seigneorial 
de la Riviere du Loup ; qae cet immeuble No. 4 fut rSuni aa 
domaine seigneurial en verta de la loi, et se troavaot sobrog6 it 
Pimraenble donng en 6cbaoge devint grev6 par la snbstitation cr66e 
par le testament snsdit ; que Malcolm Eraser mourut sans enfaols 
en 1848, et que les opposants ont toujours joui da dit immeuble en 
vertu des dispositions testamentaires du dit Alexandre Eraser et de 
la dite subrogation legale. 

Les opposants invoquent en outre la prescription de plus de 
dix ans. 

Le demandeur r6poad que Malcolm Eraser, par son testament 
autbentique en date dn 9 Ao(](t 18S8 a institn^ le d^fendear eon 16- 
gataire universel ; que le lot No. 4 appartenait en pleine propri6l6 a 
Malcolm Eraeer, vA qu'il avait 6t6 conc6d6 le 6 Mai 1828 par 
Caldwell a Larocbelle, et partant ne formait pas partie de la suc- 
cession de feu Alexandre Eraser ; 

Que cet immeuble (No. 4) a 6x6 acquis par Malcolm Eraser 
apr^ le d6c^8 de son pdre, et que cette acquisition n'a pas ea ponr 
effet de r6anir k perp6tuit6 le dit lot de terre au domaine, mais sen- 
lement temporairement ; 

Que les opposants n'6tant pas aax droits de Malcolm Eraser 
quant aux propri6t6s non grevSes de substitution, les opposants n'ont 
pas de titre valable k la propri6t6 du dit lot, et n'ont pu I'acqu6rir 
par la prescription de 10 ans. 

Per curiam . — Quand un seignenr devenait (avant 1864) pro- 
pri6taire d'une terre dans sa seignearie, il y avait alors r6unioQ de 
cette terre au domaine, qu'il efit acquis cette terre par acbat, suc- 
cession, ^change on toute autre mode quelconque. (Art. 5S, Cout. 
de Paris; 1 Bourjon,24S; 1 Louet, 70S, 709 ; 5 Potbier, Fiefs, SIS.) 
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Qaand Guyot, vo. Echange, § 86— Polhier, Vente, 29—8 Louet, Pouiiot 
686—1 BonrjoD, 468, disent qa'un immeuble teste fief ou rotare, tel Fiwer. 
qn'il 6iail, et ce sans fttre affect6 par P6cbange, il faal coraprendre 
que par le seal fait de la sabrogatioo, de la fhg\e ^* subrogatutn capit 
naiuram subrogali^'^^ rimmeabie pris en 6change par le seignear ne 
devient pas l6o<iaI, r^ani au fief. Par exemple, si le seigneur regoit 
en 6cbaoge pwar an immeuble fiiodal un immeoble tenu en roture, 
mais hors de son fiei, alors, par le seul fait de la subrogation, Pim- 
meuble quHl re golt nQ devient pas i6odal en vertu de Particle 53 de 
la Coutume de Paris. Mais si Pimmeuble recu par lui est dans sa 
censive, il y a r^anion an domaine, non pas par la subrogation, 
mais par la rftgle de Particle 53, Coutume de Paris. Dans le cas 
actuely par le fait seul de la loi, cette reunion n'a 6x6 d'abord que 
temporaire, parce que Malcolm Fraser ne poss6dait que temporaire- 
ment 

Goyot, vo. Reunion Ftodale, 675 : ^* Lorsque Pacquisition faite 
par Pusufruiiier dans la mouvance du fiefdontil a Pusofruit ne 
donne pas oaverture au retrait seignearial, v. g., si elle a 6t6 faite 
k titre d'6cbange, de legs,de donation, de succession — le propri^taire 
(de la seigneurie) ne peut en aacun temps 6vincer Pusufruitier oa 
ses h^ritiers qui recueillent dans sa succession le domaine moavant 
de celui dunt il avail Pusufrutt ; il ne peat done pas y avoir reunion 
Kodale dans ce caei, soit de la part de Pusufruitier, soit de la part 
da propri^taire. La mdme distinction doit avoir lieu en faveur des 
engagistes, des apanagistes, des douairiers^ du b6n6ficier, du grev£ 

de substitution, pour les acquisitions qu'ils ont faites en 

vertu du fief dont ils jouissent.'' 

11 faut 6tre propri6taire absolu de la seigneurie pour que la 
rfionion se fasse d'une maniire incommutable. 

5 Pothier, Fiefs, 314: *^ Par la mdme raison, lorsqu'un pro- 
^* pri6taire grev6 de substitution acquiert un heritage relevant . . . 
^* en censive de la seigneurie quMl a sujette k la substitution, . . . 
^< Touverture de la substitution fait cesser la reunion." 

Or il y a eu ici quoad Malcolm Fraser oaverture de la sabstitu- 
tion, o'est-i.dire qu'i sa mort il y a eu cessation chez Malcolm 
Fraser et ses b6ritiers des droits de grev6, et transmission de oes 
droits snr la tftte des opposants. La substitution 6tait k deux 
degr6s : il y a eu ouverture pour un de ces degr^s. 

Pothier, Subst., sect. 4, art. 2, §1, p. 532, aprfes avoir dit dans 
quel cas les acquisitions faites par le grev6 sont sujettes k la substi- 
tution, dit : *^ II en est autrement de I'union civile. Par exemple, 
** si Ph6ritier grev6 a acquis an heritage moavant en fief oa en 
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PooBot <• ceneiive d*un fief de la soccession, quoique ce fief (ou cetfe ferrc 
Fnu«r. <> en rent^ive) sciit par cetfe acquisiiion r6nni k celoi de la sacces* 
^* sion, n^anmoins comme ceite union n^eat qa'uae union civile, 
'* comme elie ne se fait (\ue quant a la l6odalit6 et a la mortvance, 
^* et que eet heritage acquis derneure subataDiiellt tnent di^tinga^ de 
** celui de la succesi^ion, ii nVst point cena^ en taire partie, et o^esl 
'^ pas par con»<6quent comprix dana la aotiatitution, 

**II en est de m6ine de I'union de simple destination. Si 
^^ Ph^ritier grevg a acquis une pi^ce de terre enciav6e dans celle 
^^ d'une ni^tairie de la succession, qii^il I'ait r^unie aux terres de 
*^ cette m^tairie en la iaisant valoir on Paffermant conjointement, 
**• cette pi^ce de terre ainsi reunie ne sera pas pour cela comprise 
^* dans les biens de la substitution, parce que cette reunion nVat que 
" de simple destination, et que cette pifece de terre, quand m6me les 
^^ autres terres y auraient 6t6 confondues, derneure toajours sabstan- 
*^ tiellement distinguie des autres pi^es de terre de la metairie de 
^^ la succession." 

II ne pent pas 6tre pretendn qu'en changeant un immeuble 
grev6pour recevoirun autre immeuble en 6change, la substitution a 
pass6 sur ce dernier immeuble. 

P:>thier, Vente, No. 629 : ** II en eat de mftme des charges d'by- 
*^ pothdques, de substitution et autres sernblables qui seraient sur 
^^ I'un des heritages ^liangfis ; elles demeurent sur cet heritage do> 
^^ nobstant l'ali6nation que j^en ai iaite, et elie ne passe pas k celoi 
^^ qui ra'est donn6 en contre-gchang^e.*' 

On troave la m6me jurisprudence dans 3 Henrys, 101. 

J'ai 6tabli qa'en droit et par le fait seal de la loi I'imroeuble 
No. 4 saisi en cette cause n'est pas celui dont les opposants sont 
devenus, k la mort de Malcolm Praser, propri6taires, k la charge de 
rendre k lears enfants, en vertu du testament de feu Alexandre 
Eraser. Je passe maintenant k Texamen des fails subs^quents k la 
mort de Malcolm. II est 6tabli positivement que, quand Malcolm 
est d6c6d6, les opposants ont pris possession de eet immeuble No. 4, 
et qn'ils en ont toajours joui aa lieu et place de eelui c^d6 k Laro- 
cbelle par Malcolm. Or, si, k la mort de Malcolm, les opposants 
avaient le droit, reniant Peohange fait par lui Malcolm, de r6clamer 
de Larocbelle I'immeuble laiss^ par feu Alexandre Fraser, en 
remettant aa dit Larocbelle le No. 4 en question, avaient-ils aussi 
le droit d'approuver P6change fait entre Malcolm et Larocbelle, et 
de laisser k celui-ci IMmmeuble que Malcolm lui a c4d6| pour s'en 
tenir aa No. 4 ? Je r^poods oai. Et je ne vois pas que Pon paisse 
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pr^lendre le oontraire. Or, c'est ce qa^ils ont fait, lis ont, en ac- Poaiiot 
ceptant, clepuis 1842, cet immeuble No. 4 comme lear propri6t6 it la Fraier. 
place de I'aatre, raiifi§ I'^change iait par Malcolm. II e8t de 
prinoipe qne qoicoDque, en favear duqael eat ouverl le droit d^atra- 
qoer no actc dont la loi prononce la nailit6 poaraoo int6r6t priv6, 
valide cet acte et le rend k son 6gard pieineineot obligatoire par 
I'ex^cution qa'il lui doone volontairement. 

C^est bien le caa ici. Lea opposaots avaieot le droit de de- 
maDder la nallit6 de I'gohange entre Larochelle el Malcolm : ce 
droit ^lait uniquement dans leor int^rdt priv6, et Pex^cution qa'ils 
oot doDo£ k cet acte a 6t6 volontaire. 

On dira peat-Atre : *' Les opposants ne possddent eax-mftmes 
^' qa'a la charge de rendre k lears enfants; \U ne peavent, en 
^^ ah6aant, nuire aax intgrftts des appelAs, et en declarant cet 
*' ^change ratifii par eux (les grev^s,) c'cst naire aax intgrdts des 
'* appel6s." 

A ceci je r6pondrai : tant qu'ils vivent, les opposants sont 
propri6taires. lis peuvent aligner ; done ils pouvaient consentir 2i 
ratifif>r cet ^change. Art. 949, C C. Cette ratification ne liera pas 
les appeigs, il est vrai, mais il n'est pas question d'eux maintenant. 
II ne s'agit qae des opposants, qui ont maintenant la propri6t6 des 
biena I^gu6s par feu Alexandre Fraser. 

Les opposants n'auraient aucun droit aujoard'hal de r6clamer 
de Larochelle I'immeubie que ce dernier a eu de Malcolm. Laro- 
chelle leur dirait : *^ Messieurs, vous dies trop tard. Lorsque Mal- 
** colm est mort, vous auriez pu r6clamer, tout en me remettant 
" celui que j'ai pass6 k Malcolm en contre-Schange et que vous d6- 
'* teniez; mais vous avez ratifi6 tacitement le roarchfi que Malcolm 
^^ a fait avec moi ; et depuis 1842 que vous vous 6tes tenus pour 
** satisfaits, vous avez mauvaise gr&ce k vouloir r6pudier aujourd'hui 
'* Pacte de Malcolm. Et la prescription et la ratification tacite faile 
^^ par vous doivent vous faire d£bouter de votre demande.'' 

Et si la Cour d6clarait aujourd'hai que ce No. 4 appartient aa 
d^fendeur, les opposants se trouveraient priv6s et de Pun et de I'autre 
de ces immeubles. 

Je citerai aussi Potbier, Gout. d'0rl6ans, p. 156, Introduction 
au titre des Fiefs, art. 8, 3 : '* Lorsque le propri^taire du fief 
^' dominant qui a acquis le servant n'a It P^gard de Pun des deux 
t< qu'un droit de propri6te resoluble, la reunion est sujette k se 
'' r6soudre par la condition par laquelle doit se r6soudre son droit de 
^' propri6t6 ; car Peflet ne peut pas avoir plus d'6tendue qne sa 
" cause." 
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Pouiiot On peQt auasi, par analogie, oiter Pextinction d'ane aervitade 

Frawr. par la confusion. 

Guyot, vo. Servif., p. 308: ^* Lorpque je n^acqaiers la propri6l6 
^* de Tun dea deux bfiritages que aous one condition r6aK>lative, 
<^ P^vinement de la condition rfiaout la ooniusion ni6me, parce qu^en 
*^ verta de la rSsolntion je ne sais plus oens6 avoir 6\6 propri6iaire 
** de Pun et de Pauire." 

Voir ausai, Pardeaana, Servitudes, Nos. 299-800. 

Je suppose que le dfifendeur ]ui-m6me reclame centre les 
opposants la propri6t6 de oe No. 4. R^ossira-t-il? Certea oon. II 
est, comme 16gataire nniver^el de Malcolm, le garant des opposants. 
II aurait nnauvaise gr&oe It demander aux opposants cet immenble. 
Ce serait leur dire : *^ Mon auteur, il est vrai, des actes duquel je 
*' suis responsable, a c6d6 & Larocbelle un imcneadle que vous, les 
^'opposants, auriez maintenant droit d'ayoir; mais cependant, 
** Pimmeuble No. 4 que vous d^teoez m'a 6x6 16go6 par lai} 
'^ Remettez-le moi.*' Les opposants ne leur r6pondraieni-ils pas 
avec raison : ** Cet immeuble que nous d^tenons est celai qoe 
** Malcolm a regn de Larochelle en 6cbange de celui It nous l^ai 
*^ par Alexandre Fraser. Ni Malcolm, ni vous, ne pourriez noos 
^^ priver roalgr6 nous de Pimraeuble qu'a maintenant Larochelle poar 
*^ noos forcer It prendre ce No. 4; mais nous avons bien vonla y 
^* consentir et ratifier P6change. Aprds la mort de Malcolm noos 
^* avons pris possession de cet immeuble No. 4 au lieu et place de 
^ Pautre, et avons ratifi6 P6change par Pex6cntioo volontaire que 
*^ nous lui avons donn6e. Vous, I6gataire universel de Malcolm, 
^* nous avez Iaiss6s jouir de ce No. 4 depuis 184aS, sachant bien 
^* qu'il avait 6t6 laissS au lieu et place du n6tre par Malcolm, votre 
" auteur." 

Et en vertu de la maxime : ^' Quern de evictione tenet actio^ 
*^ eumdem agentem repellit exceptio^^^ Paction du d^fendeur contre les 
opposants serait repouss^e. Pothier, Vente, Nos. 165, 167. 

1 Berthelot, Evictions, pp. 57, 67; Dernusson, Subrogations, 
ch. 1, § 3, 4, 5, veut parler de ce cas. 

Et la r6ponse doon6e ft Dernusson dans Guyot, R6pert. vo. 
Subrogation, loin d'etre contraire k cette vue de la canse, y devient, 
par un examen attentif, enti^rement favorable. 

Dernusson ne vent pas dire que le grev6 pent, an m6pris de la 
substitution, c6der un immeuble substitu6 de maniire k lier 
I'appelg. Cette tbfese serait insoutenable. II veut seulement dire 
que si Pappel6 ratifie P6change, Pimmenble regu en £obange est 
snbrog^ k celni grevS par le testate ur. 
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II en serait de m6me d'ane traosaction faite par le greve ^ans ^ouHqi 
les formalit6s voolaes. Elle ne lie pas Pappel6, maia elle peat dtre ^">*«r- 
ioToqage par lui. Doraaton, 5 Ed. Belg., No. 592. 

Or, je le r6p6te, les opposaots grev68 en second liea k la dite 
•abslitution sont, pour la priseote caase, absolumeDt comme les 
sobstitais le seraient. II n'y a qae cette difffireoce: qae leurs actes 
ne son! valides qae tant qae la sabsUtation ne sera pas oaver4e par 
lear morl. 

La rianion de cet immeable aa fief de la Riviere da Loap 
continue done tant que les opposants soot en possessiou et de eet 
immeable et de ce fief. Elle aaralt cessfi k la mort de Malcolm,. si 
les opposants Teussent voulu ; mais ils avaient parfaitement le droit 
de garder cet immeable ^o. 4 au liea de I'autre. lis I'bnt fait. 
Comroe Malcolm, ils ne peuvent dtre et seigneurs et censitaires d^un 
immeable. 

Inatile de pr^voir ce qai arrivera lorsqoc la seignearie passera 
aax derniers appel^d k la substitation. 11 ne s'agit pas de ceki 
aajoord'hui ; mais si lear droit de r6clamer contre Larochelle 
Pimmenble k lai c6d6 par Malcolm existe encore k cette ipoqae, et 
qaMIs Pexercent, ayant alors en mains Pimmeuble No. 4, ils le 
reracttront a Larochelle, avant de reprendre I'autre. 

JUOEMENT. 

La Cour, etc., consid^rant que par son testament en date du 
onze F6vrier mil bait cent trente-trois, Alexandre Fraser 16gaa k 
Malcolm Fraser la propri6t6 de la partie ouest de la seigneurie de 
la Riviere du Loap avec la terre du domaine y sise et situ6e ; que le 
dit testateur par son dit testament greva le dit Malcolm Fraser de 
sabstitation en faveur de ses enfants, et, si le dit Malcolm Fraser 
d6c6dait sans enfants, en favear des pr6sents opposants, qui eax 
aussi, le cas £cb6ant, 6taient par le dit testateur, grev6s de 
sobstitution en second d6gr6 en faveur de leurs enfants ; 

Consid6rant que le dit Alexandre Fraser est d€c6d6 le quatorze 
Juin mil huit cent trente-sept, et qae le dit testament k 6i& dAment 
pabli6 et Insina^ suivant les lois alors en force ; 

Consid6rant que le dit Malcolm Fraser fat dAraent mis en 
possession du legs ainsi a lui fait par le dit Alexandre Fraser et 
pendant qu'il 6tait propri6taire et en possession de la dite partie de 
la dite seigneurie et de la dite terre du domaine en vertii du dit 
testament, savoir, le 26 Mars 1838, c6da k litre d'^cbange a an 
nomm6 Larocbelle un certain immeable formant partie da legs k lai 
ainsi fait par le dit fea Alexandre Fraser et regut da dit Larocbelle 
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Pooiioi eo ooDtre-£change lUmmeuble nam6ro qaatre. maintf nani r£clani6 par 
FrmMr. leg diis opposaDts et 8ita6 aussi en la censive el moovaoce de la 
dite partie de seigoearie ; 

Considirant qae le dit Malcolm Fraser est d£c6d6 en 1842, 
sans eofants, laissant le dit immeable nam6ro qaatrean lieoet place 
de celai par lui c6d6 h Larocbelle comme so^dit, et, qae par le 
testament da dit Alexandre Fraser, il aarait dA tranametire aox 
presents opposants ; 

Consid^rant que les dits opposants, dcpuis le d^cds da dit 
Malcolm Fraser, ttoiit eu possession, comme propri6taires grevis de 
substitution en faveur de leurs enfants des biens I6ga68 comrae 
susdit par Ic dit Tea Alexandre Fraser ; que, comme tels, ils sont eo 
possession depuis 1842 de Pimmeuble numSro quatre en litige, 
lequel ils ont recuoilli et regu du dit Malcolm Fraser au lien et place 
de celoi c6d6 a Larocbelle par le dit Malcolm Fraser, et ce, an vu 
et su et du oonsentement tacite du present d6fendeur, que le dit 
Malcolm Fraser avait par son testament instituS son l^gataire 
universel ; 

Consid6rant que, bien que la reunion, au dit fief de la Riviere 
du Loup, de I'immeuble ainsi acquis de Larocbelle par Malcolm 
Fraser, pendant qu'il ^tait seigneur du dit fief, suivant les lois alors 
en force, ne fut alors op6r6e par la ioi que pour le temps que le di' 
Malcolm Fraser serait ainsi en possession du dit fief, et n'a pa en 
aucun temps nuire aux int^rftts des presents opposants, et leur faire 
perdre leurs droits k I'immeuble c6d6 par Malcolm Fraser k 
Larocbelle comme susdit, s'ils eussent voulu reclamer le dit 
immeuble a la mort du dit Malcolm Fraser,(l) que, bien que, par la 
Ioi seule, le dit immeuble num6ro quatre ne soit pas devenu subroge 
a celui c6d6 k Larocbelle par Malcolm Fraser comme susdit, de 
manidre & forcer les opposants it le prendre et recevoir au liea et 
place de I'autre ainsi c6d6 a Larochelle,(2) cependant les opposants 
ont pu Paccepter et renoncer A celui c6d6 a Larocbelle.(3) 



(1) Art. 53, Gout, de Paris; Pocqaet de Livoaoidrei Fiefs, 97; 1 Arrets d^ 
Louet, 709; 1 Bourjon, 243 et 468; 6 Pothier, Fiefs, 314; 8 Potbier, Gout« 
d'Orleaus, lotrod. du Titre des Fiefs, ohap. 8, art. 3, page 156 ; Guyot, Repert« vo« 
Reunion F6odale, page 675 ; 2 Arrets de Lcuet, 680 ; Gujot, B^^pert. to. Servitodes, 
page 308. 

(2) 1 Pr6rot de la Jannds, Jurisp. Frano , No. 155 ; 1 Pothier, Teote, No. 529; 
3 HeDrjB, 101 ; 5 Pothier, Substitution, sect. 4, art. 2, par. 1, page 632. 

(3) Dernusaon, Subrogat., oh. 1, par. 3, 4, 5 ; 5 Duranton (Beige), No. 692 ; 6 
Demolonabe, Donat., No. 670. 
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PoaUot 

CoD8]d6rant qo'il est de principe qae qaicoDqae, en favear Fnser. 
duqnel est oavert le droit d'attaqaer ud acte doot la loi proaonce la 
nuliii6 poor son int6r6t priv6, valide cet aote ^t le read k sod 
igard pleinemeot obligatoire par FexSoation quUl lai donoe volon- 
tairement ; 

Considferant qae le droit donni anx opposants de demander la 
nallii6 de Pacta d*6cbaDge fait par Malcolm Fraser avec Laroohelle 
D'existait que dans lear int^rdt priv6 ; qa'ils ont volontairement 
£x6cat6 et se sont soumis an dit acte ; qoMIs ont ainsi taoitement 
confirm^ le dit eobange en prenant et d^tenant, depuis 1842, le 
dit immeuble nain6ro qQatre,(l) quMIs n*auraient aucun droit 
maintenant de r6clamor de Larocbelle Pimmeuble que Malcolm 
Fraser lui a c6d6 ; qu'en declarant que Pimmeuble nam6ro 
qaafre appartient aa d^fendear, les opposants se trouveraient 
ainsi 4 perdre et Pun et Pautre do ces deax immeubles; 
qa'en consentant tacitement A la transmission par Malcolm 
Fraser anx opposants dn dit immeuble num6ro qaatre et i ce 
que les dits opposants, de saite apr^s le d6c&s do dit Malcolm 
Fraser, s'en missent en possession et le prissent an lieu et place de 
celui c6d^ It Larocbelle par le dit Malcolm Fraser, le dit d^fendeur 
a Ini-roAme ratifi6 et confirm^, comma 16gataire aniversel do dit 
Malcolm Fraser, cette transmission du dit immeuble num6ro quatre 
anx opposants ; qne le dit dfifendear est, comme tel l^gataire 
universel du dit Malcolm Fraser, responsable des actes du dit 
Malcolm Fraser, et, ainsi, le garant des o^iposants tant qu'aux dits 
immeubles; qu'en consequence, le dit d6fendenr n'a jamais pu et 
ne pent r^clamer la propri6t6 dn dit immeuble centre les dits 
opposants, sur le principe de la roaxime de droit: — ** Quern de 
evictume tenet actio eumdem agentem repelUt ezceptio ;"(S) 

Consid6rant que le iail que les opposants sont grev6s de 
sabstitation en faveur d^ leurs enfants n'affecte nullement la 
pr6sente cause; que, pouvant aligner, its pouvaient, comme ils Pont 
fait, ratifier et confirmer nne alienation faite par le dit Malcolm 



(1) Fay. de LangU Repert. to. Aote Recogaitir, par. 2 ; MerliDj Rupert, to. 
Ratification ; Idem, vo. Confirmation ; 2 Solon, Nullitea, Noe. 293 et neq., 310 et seq., 
4O5 et seq., 438, 442; Merlin, Repert. vo. Acte Sons Seing Priy6, page 93; 8 
Tonllier (fr.)* Nos. 491, 617, 623; 18 Doranton (fr.), Nos. 264, 277 ; 4 Boileaz, 689; 
Iferlin, Questions vo. Mineur, page 384. 

(2) 1 Potbier, Yente, Nos. 165 & 181 ; 6 Deraolombe, Donat., No. 594 ; 6 
Duranton (Beige), No. 587— art. 1599, G. C; 1 Bertbelot, Eviotions, pages 57, 67; 
(BavreB de H6rioourt, vol. 1, page 662. 
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Poaiiot Frasar et consentir k prendre an autre imroeable en 6ohange poor 

VnUr. un de ceax ft eux legu^s par feu Alexandre Prater. (Art. 949, C.C. ; 

2 Bourjon, page 568 ;) qae la Coor n*a pas k decider qaels seroDt 

plus tard les droits resultant aux appel6s k la dite sobstitution des 

faits et actes sasdits. (5 Demolombe, Donat., Nos. 549 et seq*) ; 

Consid^rant que les opposants sont depais mil bait cent 
qoarante-deax en possession animo domini da dit imroeable 
nuro6ro qaatre ; qae le dgfendear sor leqael le demandeor eo a 
op6r6 la saisie, ne le possdde pas, et ne Pa jamais possedd. (Art* 
682, C. P. C. ; 7 Pothier, Proc6d. Civ., 207) ; 

Consid6rant qae poar les motifs sasdits, les dits opposants sooC 
bien fond^s A deraander la distraction en leor favenr da dit imroeable 
nam6ro quatre, et la cessatioa des proc6dares da demandear sar la 
saisie par lai faite du dit imroeable; donne main-lev6e aax dits 
opposants de la saisie, et accorde en lear favear la distraction do 
dit imroeable, etc. 

/. E. Pouliot^ Prooareur do Deroandear i^-qualiU. 
Larue Sf PoulM^ Conseils. 

s 

Langhis^ Angers Sf Lcurue^ Procarears des Opposants. 



CIRCUIT COURT, QUEBEC. 

27th SEPTEMBER, 1877. 

Coram Gabov, J. 

KENNEDY t. MoKINNON. 

Held, in the CiroQit Ooort, non^appealable :— That where a piaintiff ii ordered ta 
give eeoaritj for ooete by the first daj of next term, he cannot, hy faroishiog 
security in the intervening vacation and giving notice thereof, compel the 
defendant to plead, even preliminary pleas, before the said first day of term< 

That since the jurisdiction of the Circuit Court in Quebec and Mootreal 
has been restricted to $100, no deposit is required with preliminary pleas in 
• that Court. 

The action was broaght for $98. 

In Jane term 1877, the plaintiff, a non-resident, was ordered to 
give secarity for costs by the first day of the following term, viz., SOtb 
September. On the 1st September he famished secarity and gave 
notice thereof to defendant, with demand of plea. On the SOlh 
defendant produced a declinatory exception, which plaintiff moved 
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lo strike as filed after the four days, and witboat the deposit required Kemiedj 
by art. US C. P. and the 25ib Rale of Practice. MeKtAnon. 

Per cunani.— Tbe motion is rejected. Wbere oases io this 
Coart are fixed and continaed in term the parties cannot be forced 
to proceed in vacation. No deposit is now required with declinatory 
or other preliminary exceptions. Formerly when the jurisdiction of 
the Circuit Court extended to $200, the deposit was required in all 
oases over $60, but since the Act of 1870 restricting the jurisdiction 
to $100, the constant practice^ sanctioned by decisions, has been to 
require no deposit with such pleas in this Court. 

Motion rejected. 

AndrewBf Caron <V Andrews^ for Plaintifil 
Bradley^ for Defendant. 



COURT OP QUEEN'S BENCH— CROWN SIDE. 

QUEBEC, 8th NOYEMBEB^ 1877. 

Coram Movx, J. aod Tsssiir, J. 

BEGINA T. BOUBASSA. 

Held :»That do seooodarj proof of the conteDU of an insuranoe policy will be 
allowedi when the origioal policy itself, though deposited id aDotber district, 
could have been obtained. 

The prisoner was accused of having set 6re to his workshop 
which was insured for $400 in the ** Citizens' Fire Insurance 
Company of Montreal.*' The only proof against him was his 
confession of the crime to three witnesses. Uwen Murphy^ Esq., 
agent for the Citizens* Insurance Company at Quebec, was put in 
the box to prove the insurance, and produced a memorandum of the 
policy, the original policy having, after the claim was paid, been 
sent to the head-office of the Company in Montreal. 

CoBgrain^ for prisoner, objected to the proof, and argued that 
the Crown, before proving the insurance by oral testimony, should 
establish : 1 ® . That the original policy was lost, destroyed, or 
beyond the jurisdiction of the Court, or that it was in the hands of 
a third party who refused to deliver it ; and 2 ^ • That due diligence 
had been made to find it. In the present case, none of these points 
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Regina had been established ; on the contrary, Mr. Murphy proved that the 
Bou^ssa. original was at the head office in Montreal. He cited : 

Best, Law of Evidence, 6ib Ed., p. 611, paragraph 488. 

Roscoe's Nisi Prias Evidence, 12th Ed., pp. 5, 6, 7 and 8. 

Arcbbold's Pleading and Evidence in Criniinal Cases, IStb 
Ed., pp. 233 and 286. 

CaroHf Q.C., pro Regina. — Mr. Marphy received a subpcMa 
duces tecum to produce all papers concerning this matter ; if be did 
not produce the original policy, it was no fault of the prosecution. 
Due diligence bad been shown. The original policy was proved to 
be at Montreal, out of the jurisdiction of this Court, and at any rate, 
the prisoner had, in confessing his crime, declared that the house 
was insured. 

MoHK, J. — The eyidence of prisoner's confession should be 
taken with care, and it must be remembered that the suit is not 
between the Insurance Company and Bourassa, but between the 
Crown and the prisoner. Due diligence to obtain the best possible 
evidence has not been shown. The officer who, in the head office 
of the Company at Montreal, is the custodian of the paid policies 
should have been summoned. We are of opinion that no secondary 
evidence can be allowed in this case, primary evidence being 
obtainable. 

Objection maintained. 

A. CaroHt Q. C, pro Regina. 

TA. Chase-Casgrain^ for Prisoner. 



COUR SUPfiRIEURE, QUEBEC 

MAI, 1877. 

No. 426. 

Coram Mbbedith, J.G. 

EMOND ▼. GAUTHIEB. 

GOURS D*EAn— DOMMAQIS — EZPBRTISB. 

Juo£ :— Que le reoours donn6 par lechap. 51 dee Statute Refondus da Bae>Canads 
n'est pae ezclusif, et que TactioD directe devaot une Gour compelente n'eet 
pae enlevSe par ce Staint. 

MantambauU^ Proc. du Deroandeur. 
Boaeii O.R.j Proc. du D6feodeur. 
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COURT OP REVIEW, QUEBEC 

30tb NOVEMBER, 1877. 

Coram MiftBDiTH, C.J., Stuart ftod Cabaolt, JJ. 

GELINAS et al, 

Inaolvento; 

AlTD 

DREW, 

Cod testing. 
huolcent Act of 1875 and Amending Acts, 

Held: — That an iDHoIvent oo-partnership cannut, umler the Insolvent Act of 1876 
and Amending ActH, offer two compoAitions; one to the cre«iitura of the 
oo-partnershipy and tba other to the ereditora of the cu-partnera individuallj 
or of any of them. 

That irrespective of the objection above stated, the deed of oonipoeitioo 
before the Court could not be cod firmed ; I eoanne ae regards the co-partner- 
ship compoHitiun it is assented to bj the co-partnership creditors only, and is 
not assentt^d to by the required majority of those creditors — because even 
as regards the compositions offered to the creditors ot the co-purtuere 
iDdividually, the creditors of the ou^partnersbip bad a right to vote, and 
the last mentioned coinpoHitions are not assented to by the required 
statutory majority of the separate creditors and co-partnership creditors 
counted together. 

Review of a jaHgment rendered by the Saperior Court at Three 
Rivers oa the 8th October^ 1877. 

Meredith, C.J. — The qaestions which this case presents are of 
considerable importance to the commercial commanityy and as the 
conclusions at which we have felt constrained to arrive, are by no 
means satisiactory, even to ourselves, I deem it right to explain 
fully the reasons by which I aiu guided in the judgment about to 
be rendered. 

The facts are as follows :— On the 29th Novemberi 1876, the 
insolvents Joseph Madore Gelinas and Zephirin Madore Oelinas, 
trading under the firm of Z^-phirin and Madore Gelinas, made an 
assignment in insolvency, both as co-partners and as individuals. 

On the 24th January, 1877, they entered into a deed of 
eomposition. The first part of the deed purports to be a composition 
between the co-partners and the creditors of the firm, the 
composition promised being twenty cents in the dollar. By the 
second part of the same deed, Joseph Madore Oelinas offered a 
composition of seventeen and a«half cents to his separate creditors, 
and by the third part of the deed, Zephirin M. Oelinas offered a 
composition of twelve and a-half cents in the dollar to his creditors. 
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G«iinafl«e«/. The deed of composition ii contented by William Drew, a 

Brew. co•pa^lne^^>hip creditor, on numerous grounds; and, among otheiv, 
on the giound that this deed has not been signed as required by 
section 52— by a ** tnajoHiy ill number oi il/b creditors, who have 
proved claimi* to the amount of $100 and upwards, and wbo 
repreiaent at least three-fourths in v&lue ol ail the claims of |^I00 
and upwards, which have been proved.** 

We have, therefore, to codsider whether, when a partnership 
become:* ioMilvent, the debtors can offer one composition to the 
co-pa rtneriihip creditors, and another and different composition, to 
the creditors of the co-partners, individually, or <»f any one of them. 

It does not appear that special attention was directed to this 
question in the Court below ; and in the fartum of the party 
contesting it is said : 

Apart from the private creditors of each of the insolvents, 
who cannot bind the others, ttie insolvents have but 
six creditors, whose collective claims amount to •• •• $1,193 46 

Two, McDougall aiid Drew, refuse to sigd • 554 04 

Bein^ little more than one half • $6S9 42 

The required proportion being • • $895 18 

The answer of the insolvents to this part of the contestation is, 
that if is unfounded in fact. 

The provisions of our law as to the questions under consi- 
deration do not, 1 think, differ materially from those of the English 
Bankruptcy Act of 1861 ; and the decisions of the English Courts 
established, beyond doubt, that the word ^* creditor" in the 192nd 
section of the English Statute of 1861, and which is used in the 
same sense in the 94th ^^ section of our Act of 1869. and in the 49ih 
and 52nd sections of our Act of 1875,". meant both the joint and 
separate creditors of the fnsolvent ; and that thnro could not be two 
compositions, one for the joint creditors and the other for the 8ef)arate 
creditors. 

In Rixan v. Emery^ Chief Justice Bovill said : — ^^ I consider 
** the law to be well settled that a deed of arrangement by several 
<« debtors with their creditors must, in order to be binding opoo 
'* non-assenting creditors under the 192nd section of the Bankruptcy 
** Act,. 1861, purport to be made, or entered into with, and to bind 
*^ all their creditors, and must embrace several as well as joini 
<* credilarSf where any of each class exist. This was so decided by 
^ the Lord Justices in re Gten^ and by the Court of Queen's Bench 
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** in Tomtin v. Button, Law Rep., 8 Q. B., 466, in Easier term la^t ; ^.w^at, 
^ ttod I eotiieiy ooDcur in thi^ coas»iraclion ol ihe Staiutp/^l) ^«^- 

In the same case Momtaouk Smith, J., delivering the jadgment 
of the Court, observed : ^^ We entieiy agree in the decision of the 
Lord Jostioes in R4 Olen^ Law Rep., S ch., App. 670— that where 
there are distinct classes of joint and separate crediiori^, the deed 
mast include and bind both sets of c red i lots. ''(2) 

In Tomlin v. i>ii/^o«,(S) a deed of cooiposition had been entered 
into between the members of a co*partoeranip and the co-partnership 
creditors, without any reference to the separate 'credi*ors of each of 
the pariaers, and Judge Bi^ac^kbcrh rendering the judgment oi the 
Coon, aaid: *^ Section 192 make««, under certain conditions, a deed 
entered imo between a debtor and his crec/t7or«—-— binding on all 
the creditors of such debtors, ^ as if they were parties to and had 
executed the deed.' Now the literal sense of those words must be 
that the deed is to be between and lor the benefit of a// the creditors^ 
inasmuch as it is to bind aU the creditors of such debtors,'*(4) And 
the deed was held invalid against a non^assenting^otii/ creditor; aqc) 
in the same case re erence was made to another case as being the 
converse of it, jRs Glen, Law Rep., 2 Cb., ipp. 670, in which the 
Lord Justices, Lord (^aibns and Sir J. Rolt, held that ^ a deed for 
the separate creditors ot a debtor, who had also partnership debts, 
was not biniiing on a non-asseqt|ng separate creditor,'' With 
relerence to that decision Mr. Justice Bi^ACKBORer observed— 

^^ Roth the Lord Ju>»tices prpreed on the construction of sec. 
192, that creditors means cUt the creditors of the debtor." 

The principles laid down in the above cited English cases seem 
to have been adopted by the Superior Court at Montreal in the case 
of Exparie Hutchtns et ««/., (5) and by the Court oi Queen's Bench, 
Ontario, In re Oarret et al.j (6) and Allen v. Garret and 
mUiam8on.(7\ 

(\y Ri3con v.. Emery, L. R., 3 C» P., p. 65U 

(2) Same vul., p. 660* 

(3) L. R. Q. B., p. 466. 

(4) Tomlin v, Datton, Law Reports, 3 Q. B., p^ 468. 

(5) Rev. Grit., p. 171. 

(6) 2R Q. B. U. C, 266. 

(7) 30 Q. B. U. C, 165. See also an able and interesiing article od this subject 
in the Rev. Crit., vol 1, p. 171 to 181 and 405 to 416, by V\r. H. Kerr, Ew]., Q.G., 
in which the above and many other En^^lish cases, and the case exparU Hutchios 
are examined, and in which the learne«l Qaeeo's Coansel, under section 94 of our 
Act of 1869, arn?ed at connlasions which differ but little, if at all, from Ihe decisioos 
of ibe English Courts under sec. 192 ot the English Sutute of 1861. 
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^*'^/**'' ' ®"^ aware that in England, at present, ihere may be diflTerent 

con'i posit icins for different classes o( creditorci of the sfiroe debtor; 
but, bo far as f am competent to jo<lge, this is due to Legislation, 
adopted to supply deficiencies in the English Bankruptcy Act of 
1861, iroro which our law as to the matter in quei^tion seems to 
have -been taken. 

By subsection 9 of section 126, of the English Bankruptcy Act 
of 1869, it is provided that rules of Court may be made ** in relation 
to proceedings on * he occasion of the acceptance of a composition^ 
by an extraordinary resolution of creditors, in the same manner and 
to the same exienf, and of the same authority as in respect of 
proceediffgs in bankruptcy.** Rule S85, made under the statutory 
powers given to judges, provides: ** In, cases of proceedings for 
liquidation by atrangement or composition, instituted by partners, 
separate meetings of the different classes of creditors shall be held* 
thus, if the partnership consists of A. B. and C, a meeting of the 
joint creditors of A. B. and C. shall be first held, and separate 
meetings of the separate creditors of A. B. and C. shall be held at a 
date o: time subsequent to the meeting of the partnership creditors. 
The joint credUore may come to euch resolution as they may think fit 
with regard to the joint estate. The separate creditors may also 
come to such re**olution as they may think fit, as regards the 
liquidation of the estate of their individual debtor. 

*' /n the event of the separate creditors of any such debtor agreeing 
to accept a composition^ in cases when the joint creditors have resolved 
on a liquidation arrangement^ the assets of such separate debtors shall 
be made available, by the trustees for or towards the paytnent 
thereof, tn such manner as Vie Court shall direct and approve^ and any 
SURPLUS OF SUCH SKPARATB ssTATB remaiuin*^ in the hands of the 
trustees ajler payment of or provision of such composition^ and all 
proper costs incurred in connection therewith shall be deemed 

PARTNERSHIP ASSETS. 

We have no such rules, nor, as I believe, any power to make 
them. 

What our statute does is to allow a certain majority of the 
creditors to bind the minority in a certain way defined by the 
statute ; but the majority cannot bind the minority in any other way. 
Our law also allows one composition for all ttie creditors, but it 
contains no provision for the making of different compositions for 
different classes of creditors. And, therefore, in the absence of 
provisions, such as the English rules already referred to, it seems to 
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ine, 89 well upon the reason of the thing, as according to the o^nms^tat, 
aaihorilies, that there cannot be, in a case such as the present, and i>ew. 
so as to bind the non-assenting creditors, two compositions, one for 
the co-partnership creditors, and another for the creditors of the 
partners individually, or of any one of them. 

I readily admit that the conclusion thns arrived at is most 
nnsatisfaciory ; fo§it rarely happens that the creditors of a firm, and 
the separate creditors of the members of the firm, can, consis^tently 
with justice, be placed on the same footing as regards the 
composition to be paid to them ; but, that is a matter for the 
consideration, not of the Court, but of the Legislature. 

I may add that, if the question above considered were to be 
decided according to the principles of the French law, eu we have tl, 
or according to the rules laid down by the Code Napoleon, the 
result would not be different from that above arrived at. 

It is true that article 5S1, of the law of 1838, provides : — 
** Lorsque nne Soci6t6 de Commerce sera en faillite les crganciers 
ponrront ne cons^entir de concordat qu*en favear d'un ou de plusieurs 
des associfis.*' 

Since the passing of the law just cited, composition deeds, such 
as that before us was intended to be, are generally allowed in 
France.(l; But it is admitted that the article 531, above referred to» 
is a new law ; and B6darride in a passage, to which my attention 
has been drawn by my brother Casault, speaking of the practice in 
the Insolvency Courts in France, before the law of 1838, says, (at 
No. 744): ** On 6tait arriv6 acette consequence que le sort de tons 
les membres d'une soci6t6 devait 6tre commnn. II fallait done 
sous i^empire de cette legislation concorder avec tons les associ^s 
ou les envelopper tons dans le regime de Punion* Quelque favorable 
que lux d^ailleurs la position particuli&re de Pun deux, la rigueur da 
prinpipe 6tait un obstacle invincible k toute distinction dans le 
r6glement des rapports nlt6rieurs avec les cr^anciers.*'(8) 

I have deemed it right to consider carefully the taw question 
above referred to, in conseqaence of the importance of the present 
case, to the parties interested, and in order that there may be no 



(1) Benaolt, Faillites, fol. 2, p. 393. Alauset, Faillites, part 2, p. 460, No. 2279. 
B6dAmde, toI. 2, No. 290, bis. Reaoaard, Failhtea, vol. 2, p. 188, Ed. 1842. 

(2) B6darride, Faillites, vol. 2, No. 744, p. 360. Renoaard, vol. 2, pp. 185, 186, 
Bd. of 18 42. 
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Ge\i»9M9taL misappreheDsioD as to principles by which I am guiJed in xtie 
Drew, jud^meni about to be rendered ; and, I may add, in order to ^ive 
publicity to the difficulties which surround the ranking of compositioQ 
deeds, under our statute, in cases such as the present. 

But, however interesting may be the law question to which I 
have adverted, I believe the present case mi^ht be adjudicated upon, 
without any decision respecting that question as i Aiall now proceed 
to explain: 

The deed before us, as already mentioned, commences with a 
composition between the members of the co-partnership and the 
creditors oi the co-partnership, and without the concurrence or inter' 
veniion in any way of the sepaiate creditors, provides for \h*^ recon- 
veyance to the debtors of the partnerbhip estate. 

Taking the view of the case for which the debtors themselves- 
contend it was incumbent opon them to show at least that the 
composition for the co-partnership debts was agreed to by creditors 
representing three-fourths in value of all the claims of $100 and 
upwards, which had been proved by co-partnerahip creditore. 

The learned Chief Justice then proceeded to show that the 
debtors had not in their favor three-fourths in value of the class 
of claims which had been voted on, and upon which they rely for a 
discharge, namely, of even the co-partnership claims, and continued 
as follows : 

I now come to the part of the deed by which Joceph Madore 
Gelinas offered a composition of 17| cents in the dollar to his 
separate creditors, in consideration of which they, without the 
concurrence or intervention of the co-partnership creditors agreed that 
the separate estate of Joseph Madore Grelioas should be restored to 
him. 

Our statute, contrary to the rules of the Frencti law as we 
received it, gives a preference to the separate creditors of a partnerr 
with respect to his separate estate ; bat it is not the less true that the 
creditors of the co-partnership are creditors of each member of the 
co-partnership, and even in bankruptcy, have a contingent interest 
in his estate ; and such being the case, the separate creditors of a 
IMirtner cannot consistently with justice be allowed to dispose of his 
separate estate without the concurrence of the creditors of the firm 
of which be was a partner. I, therefore, think that if a separate 
composition such as that before us, were possible, the. atatc^tory 
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majority reqaired for the discharge of one of the partners, an J the oeUiia«fi«;. 
reconveyance of bis estctte, would be the statutory majority ol the orew. 
whole ol his co-partnership and separate creditors counted together. 

Il would seem, I may add, although the question does not 
present itself in this case, that there W(>nld be the same objection to 
the reconveyance ol the co-^partoerahip estate, by a statutory majority 
of ihe co-partnership creditors, that there is to the reconveyance of 
the separate estate, hy siaiotory *^ majorities of the separate 

creditors. ** 

« 

The learned Chief Justice then proceeded to show that, including 
the C€>partner»hip creditors, the statutory majority required had 
not been obtained for either of the separate composltions-^and 
continued : 

But even if separate compositions, such as those intended, could 
have been made, 1 doabt much whether the deed before us would 
have been efTectuaU 

On reference to it, it will be found that each of the debtors 
offers to his separate creditors a oertain composition, which they 
being as they allege the required majority, take into amsicUraiion. 
The deed then provides that on the delivery of certain notes to the 
assignee, the separate estates aball be reoonveyed to the debtors 
offering the composition ; bat the credttora signing, do not expressly 
grant a discharge ; and a deed which does not contain an express 
discharge, by those signing it, can hardly operate as a discharge 
with respect to the creditors not signing it. 

The important questions above considered have been discussed 
in this district for the first time, (I believe), in this case; and having 
given to those questions the best consideration in my power, I cannot 
avoid the conclusion that the composition deed before us ought not 
to have been confirmed ; and ii that opinion be well founded, it 
follows that the application of the aasignee for a discharge is 
premature, and, therefore, that the judgment as. to both points ought 
to be reversed, with costs in favor of the contesting party. 

Stuabt and Casavlt, JJ., concnrred. 

Jtidgment reversed. 
QetvaU Sf OMn^ for Insolvents. 

Derumcaurif for Contesting Party. 

Note.— A similar judgment has since been rendered by the Ontario Court of 
Appeals. Be Walker^ Can. L. J., Janaary; 1878. 
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CIRCUIT COURT, QUEBEC: 

24th FBBKUARY, 1876. 

Coram Dobioh, J. 

HEARN r. MoGOLBrCK. 

laudlord akd tenant — dbmaioi or bent BsyoBii ▲ctiov. 

HsLDr^That where, ly the lea«*e, domioile w elected bf the leedee at the premiflefl 
leased, the rent is payable there* and if no deinnnd of payment have been 
made, prior to suit, at sueb domicile, the action will be di(imiaM6il, provided 
defendant shew that he was ready to pay bis rent there, and bring the 
money into Court. 

Proceedings were commenced by saiHe-gagene^ and, before 
the return day of the writ, defendant offered plaintiff the principal 
amoant claimed, but without costa, and afterwards defk)tiiKed the 
money in Court. 

Defendant pleaded, that the debt was due and payable at At« 
domicile^ namely, his residence, under the lease ; that no demand 
of payment bad been made upon him there, and that be was always 
ready to pay his rent at the premises in question. 

The proof established that before suing out the writ, a letter was 
sent by plaintiff to defendant, notifying the latter thai in default of 
immediate payment the matter would be plaefid in the hands of his 
attorneys, but that the messenger did not aslc or wait for an answer. 
It was also proved that defendant was prepared to pay the rent at his 
residence. Defendant cited articles 1067 and lt5S, Civil Code» 

The Court held that the leaving of a letter, without askings or 
waiting for a reply, was not a sufficient demand, under the article of 
the Code, and rendered judgment declaring the tender good^ 
and dismissing the action^ with costs against plaintiff. 

Andrews^ Caron 8f Andrews^ for Plaintiff. 

Afobny, for Defendant. 

Sujffor, CouBseU 

In the case of White v. Noonan^ C. C, Quebec, the same 
principle was maintained by the Hon. Chief Justice MsanDiTB, 
where the amount was not tendered before entry, but deposited with 
the defendant's plea to the action, and there was no evidence 
adduced to shew that the defendant had been or was prepared to 
pay the rent at his domicile. 

Molonyy for Plaintiff. 

AUei/n 4* ChauveaUj for Defendant. 
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COUR DE REVISION, QUBBEO. 

1877. 

No. 104. 

Cwam Stuart, J., Casault, J., Gabon, J. 

ST. CYB V. MILLETTE. 

Riiiliaiiim (fun Acit de Constiiut 

IXans le resflort de la Cuutame de Pvrie le cenitionnaire pur et nniple d*UD priz 
de vente, nans aotre Htipulation, pouvait exercer Taction en retK>Iiitiuii ife vente poor 
d^&ut tl« paienieiit ioil total, aoit partiel du pnx* La •lemande en re»oiiitk)ii ^lOuvMit 
au8si §(re formee poar defatit ile predtalion d'une rente oonHtituee, pria d'un im- 
meuble—nidme par le ven<leur qui avait poorsuivi le paiemeni du prix 

Cabaitlt J. — Action eo r6i«olQtion de vente, iaute de paiement 
de la rente consiiiu^e pour le prix. 

Le 11 Ao6l 1846, Wm. Vonden ValdeD vendit une terre aa 
d^feadear poor £66 iSi*. 4d , qui devait rester entre lea main8 de 
I'acrqu^reur »ttr paieinem d^une rente antiuelle et c<»nsiiin6e a 6 pour 
cent, »auf quant a £25 sur le capital, que !*acqu6reur 9*obliij;ea de 
payer au vendeur en ouvraget* de m»*nuiaerie le ou avant Noel alora 
procbain ; et quant a la balance du aon princ;ipal, il est 8tipi>l6 au 
dit arte que PacquSreur ptiurra en op6rer le rachat ausBi en ouvrage. 

Le li Novembre 1861, Vonden Yalden a pour^nivi le d61endeur 
poar lea £i& de capital, et obtenu ju^einent condMmnant le d^fen- 
deur k les payer en ouvrage 8ou8 15 pura de ia signification du 
jugement. Le 21 Janvier 1862« le d^fendeur a, par protfit notari6, 
d6clar6 et bignifig au dit Vonden Valden qn'il 6tait prfrt & laire 
I'ouvrage quM lui indiquerait et auquel il avail 6i6 eondamn^ par 
le jugement su^dit, qn'il> dit dans ce prot6l lui avoir 6t6 s]gnifi6 le 
onze du ro§^me moia de Janvier. 

Le 18 Septembre 187&, Vonden Valden a c6d6 et trans- 
ports au demandeur 1 ® . $100 a lui dues par le d6fendeur 
poor lesqaelles il avait, y e^t-il dit, obienu jugement a la Oour 
de Circuit du diatriet d'Arihabaska le 12 Novembre 1861, avec 
lea intSrdta, mais aana lea fraia ; 2®. La balance en capital et 
iniSrftt do prix de vente port6 en I'acte aur lequel le jugement ^usdil 
avail 6\4 rendu ; el 3® . Une autre dette qui n'a aucun rapport A la 
prSaenle cause, avec tons les droitii, privileges et bypothiques. 

Le demandeur a, en Aodi 1876, signifiA le transport en vertu 
des dispositions de I'acte 35 Vict., c. 6, s. 3, qui permet, dans le cas 
d^absence du d6bitenr^ de lui signifier le franaport par avis dans les 
journaux, dont deux dans nn journal Frangaia et deux dans no 
Anglais publics dans le district ; et en Octobre suivant il a poursuivi 
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St. cyr le dgfendeur, all^gaaot qu'il devait 20 ann^es d^angrages, et il 
Mi]i«ue. conclul d la r6solutioa de la venie. 

Le d6fendear a ni^ g6n6ralement et plaid6 en droit que la r6- 
solution ne pouvait 6tre demand6e pour dAiaut de prestation 
annuelle de la rente, et par exception que le capital et ini6r£t itaient 
payables en ouvrages, ses offres certifi^es au proiftt sa?dil de 
Janvier 1862, et sa disposition en tout temps de payer en ouvrage 
tel que convenu, el I'absence de toute r6quisJtion par le criancier 
ou m6me de toute indication d^ouvrages qu^il d^sirait faire faire an 
d^fendeur, et de plus, que le vendeur Tayant poursuivi pour une 
partie du prix, avail fail son option des r^cours que lui donnail ia 
loi, et qu'il ne peut plus en adopter un autre. 

Le d^fendeur ne conteste pas que la resolution de la veote pour 
d6faut de paiemenl du prix 6tait une rdgle de noire ancien droit. 

Pothier, Vente, No, 476. 

Doniat, Lois Civiles, lit. 2, sect. S, No. 8 ; Bourjon, tome 1, 
p. 495, tit. 4, cb. 9, seci. 1 el seq. 

Troplong, Privileges et Hypothfeques, No. 191 ; TroploDg, 
Venie, No 621 el seq. ; 19 Duranion, No. 151. 

Dalloz, Diet, de Jurisprudence vo. Vente, art. 8, § 5, No. 688, 
parle de la jurisprudence suivie dans le ressort de la Coutume 
de Paris, el qui donnail, dii-il, au vendeur le droit de faire r6soudre 
la venie k defaut de paiemenl du tout ou de partie du prix. 

(1857) 1 L. C. J., 106, PcUienaude v. Leriger de Laplanie^ en 
appel 

(1869) 14 L. C. J , 102, Renaud v. Arcand, C. S. 

Ce qu'il conteste c'est que cette demande en resolution puisse 
ifttre forrnee pour defaut de prestation d^une rente constitu6e, prix 
d'un immeuble. 

Remy, Editeurde PEdition in-8de Domat,& la page 165 du tome 
1, dit en note entre autres choses : <^ Si le prix de la premidre vente 
consists dans une rente perp6tue!le, le vendeur pent egalemenl en 
demander la r6silialion k defaut de paiemenl de cette rente. 

Bourjon, tome 1, p. 485, tit. 4, ch. 9, seel. 1 et suivantes, dit en 
note : ^* Cela a ete juge ainsi au Chatelet, moi plaidanl, quoique )e 
prix de la vente eut ete une rente." 

6 Taulier, p. 116 ; 5 Boileux, p. 729 (sur art. 1654.) 

Troplong, Vente, No. 649, qui cite : Arret de Cass., S Decembre 
1817; Dalloz, Vente, 146, et un arret de la Cour de Bordeaux da 
23 Mars 1832. 

Arx6i, Cour de Bourges, 2 Avril 



COUR DE Rfi7ISI0N. 871 

La deuxi^rae preteniion du d6fendeur est que le vendeur ne st. cyr 
peui plus de nil ler la re!«olutioQ iorsqu'il a poursuivi le paiement Miiieiie. 
dn firix. La queafioo 6tatt avant le Code conlrovers6e, et lea eo<Ji- 
ficateura diaent dan9 leur rapport qae I'art. 1589 eat pour r6gler an 
poiDt douieux ; ir«aia lea autenra cjui dana Pancien droit aouleoai^Dt 
le couiraire, ne parlait que du pacta cominiasoire ei de la r^^oluiioa 
i6aaitant de ce paute. Or ia riaolutioo reconnue daoa le droit 
aDcien et dan* le nouveao dmit est ind^pendante de tout pacta. 

Troplong, Vente, Nci. 224 (bis.) 

1 Dnvergier, No. 444 et seq, 
16 Uuranton, No. 239. 

Merlin^ Question vo. Option, §1, No, 10. 

Merlin, Repertoire vo. R6s<olution. 

6 Taulier, p. 114 

6 Marcad6, Pur art. 1656, p. 291. 

5 Boileux, sur art. 1654, p. 728. 

J'avoue que le langag^* 6nergique de Marcad6 sur Part. 1692, 
vol. 6, p. 835, a d'abord cr66 de fori9 dontea dana roon esprit si le 
eessionaaiie pur et simple d'nn prix de vente, sana autre atipulation 
pouvait exercer Paction en rg^oluiion & d6faut de paieTnent du prix ; 
inaia ce doute n'a pas renu devant Popinion unanime de tons lea 
autn-s jurisies que j'ai pu eonsulter, et la jurisprudence qu'a or66e 
de nonnbienx arrfiia sur cette question. 

5 BoileuX) sur art. 1392, p. 80&w 

2 Duverg er, No. 222. 
16 Duranton, No. 508. 

1 roplong, Vente, No. ft!6. 

Troplong, Privileges et Hypothftqaea, No. 849". 

Bordeaux, 25 F6vrier 1827, confirm^ en Cdss. 22 Juin 1830, en 
Sirey 80, 1, 40U. 

Paris, 8 Juillet 1829. 

Bordeaux, 16 et 23 Mars 1832 ; Sirey, 38, 2, 57. 

Paris, Ffivrier 1844 ; Sirey, 44, 8, 115. 

Auxquels il faut ajoufer 2 Zachariae, p. 699, note 22, et 6 Tau- 
lier, p. 181, qui, tout en disant que le ceasionnaire n*a paa Paction en 
rescision, admettent qu'il a celle en resolntion. L'arrfrt de Limogea, 
27 Novembre 1811, que j^ai cit6, contre lea droits du ceasionnaire, 
n'a trait qu'i Paction en rescision. 

Le d6fendeur pretend que les prestations annuellea on la rente 
sont comme le sort principal payable en ouvrage, et le jugement 
qui noua est soumis le dit expressfiment. C'est assar^meDt uoe 
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si.cyr erreur, le capital 9eu\ Peal, L'offre (Pouvrage fait par le dfeleadeur 
Miiiette. eo Janvier 1868 n'eiait qae pour le inootaQi da jugement d^jjk 
obtenu, s^ivoir :(100, el noti pour toute 'a detie, comcne le dit le jnge- 
menl ; oea deux inoyens aont lea motifs donn^a pour d6bouter 
I'actioQ. lis 90Dt couiratrea anx fai'a. Je croia que le ju^emeot 
del rail £tre iofirm6 et I'actjoD ea r^soluiioo maiotenGe, avec 
ddpefia de8 deux inaiancea. 

E. Cr^peaUy Proc. du Uemandeur. 
Laurier ^ Lavergne^ Proo. du iJ^feudeur. 
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Coram Meredith, G.J., Stuart^ Gasault, JJ, 
LEWI3 et aU 

V. 

LEVIS AND KENNEBEC R, EL GO. 

Hrld : — That a party wbo inscribes in review and makes the required deposit witbm 
eigbidays, is not bound to give notice thereof within the same delay to tbe^ 
a<i?erse party, but may give notice at any time afterwards^ the law not 
determining within what delay that formality ia to be observed. 

Judgment having bet*Q rendered against the defendants in the 
Superior Court, they inscribed in review and made the neces^'ary 
deposit, within eight days, under art. 497 and 498, C.P., but failed 
to give notice thereof, within that delay, to the adverse parly, who 
thereupon moved to strike the inscription. 

Per curiam^ following Julien v. Jvlien^ Court of Review, 
Quebec, October, 1872, (Merbdith, C.J., Stcjart and TaschskbaU) 
JJ.) — As the legislature has fixed the time tor making the deposit 
and filing the inscription and has not fixed the time for the giving 
of notice, we cannot declare that the defendants have forfeited their 
right to a review for a failure to give notice during the time that has 
elapsed. We cannot declare that the d^^iendants have lost their 
right for not having observed a formality within a particular time, 
when the law does not determine within what time such formality 
is to be observed. This ruling does not expose the plaintifTto any 
serious delay ; for he himself, whenever he thruks fit, after the eight 
days, can inscribe the case for argument. 

Motion rejected. 

HoU^ Irvine ^ Pemberton^ for Plaintiffs. 

BoesS 4r Languedoc^ for Defendants. 
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IN THE SUPERIOR COURT, QUEBEC 

DECEMBER, 187,7. 

No. 2168. 

Coram Stuart, J. 

C. WAGNER, 

J. L'HOSTIB €t al, 



Plaiotifi ; 



Defendants. 



BATTBAU RACE — BET. 



&SLO : — That no action lies in law for the recovery of a bet made on batteau races, 
Tliene do not come wilhin the exception mentioned in our Civil Code 
(art. 1927.) 

Per curiam. — The present action is to recover a snro of $100 
bet on a batteau race. One GQenetie, the master of a batteau, 
liaving inserted a challenge in the Morning Chronicle to run his 
batteau against any other batteau for $100 aside, the defendant 
accepted the challenge through the same paper. Among other 
^conditions ihe race was lo be run by the batteanx in working order, 
which the evidence pbews to mean in the condition in which, up to 
that lime^ ibe batteaux were employed to work. A previous race 
between the same batteaux had been run shortly before for a bet 
between <3ueneile and the defendant-^the money, flCo aside, was 
titaked in the hands of Pierre Drolet, the other defendant, by the 
plaintiff and by the defendant. The act of slaking the money by the 
plaintiff must be looked upon as the act of Guenette, and not as 
changing the bet from G^uenette to the plaintiff. 

Shortly before the race, but after the bet, the sail of Guenette's 
batteau was enlarged, and the condition in which it bad been used 
to work with, changed in this important particular. 

The questions the case presents for decision are : 

1. Was there a bet between the plaintiff and defendant in rela- 
tion to the race in question, such as he alleges in his declaration? 

S. Was the race run by the batteaux in the condition in which 
they had been worked up to that time ? 

S. Is there any action at law for the recovery of such a bet ? 

A reference to authorities will elucidate the subject. Mr. 
Potbier, Con. du Jeu, No. 49, says : ^* Les anciennes ordonnauces 
de BOS lois ayant d6fendu tous les jeux, a ^exception de ceux qui 
eoniproprei d ezeicer aufait iee armes^ et n^ayant fait aucune dis- 



374 SUPERIOR COURT: 

Wagner tinction k Pfgard de lous les autres jeux, entre ceux qai soDt jeux 
L»Ho«tie #f a/, d'adresse el ceux qui 8ont jeux de hazard, ni entre le gioe jea el l« 
petit jeu, c*6tait une consequence que ler> jeux, quels quails lo^^ent, 
h IVxreption de ceux proprrs k exercer au fail des arnnes, ne pusseni 
produire d^obtigalion civile^ et que les joneurs ne dn8>ent pas 6tre 
recufei k pourauivre en justice ie paiement de ce quails avaienl gagn6 
aa jeu. 

'^ Qnoique par la suite la defense des jeux ail 616 born^e aux 
jeux de baz-ird, n^anmoins la jurisprudence s'esl con^erv^e de 
denier Paction pou^r le jeu, k regard de qjuelque jeu que ce IQl/' 

Such was the law of France when it beiame the law of Lower 
Canada. This law, in its essential leatures, is sliil th^ law of 
modern France. Mr. Toullier (6 vol., No. 382) says: " Le Code 
distingue les jeux de hazard et hs jevx propres d exercer aufaii des 
armes^ les courses k pied ou k cheval, les courses de chariot, le jea 
de paimies, et autres de m4me nature quitiennerd a Pezerdce du corps. 

^^ Quant aux obligations qui ont pour cause les pertes faites i 
des jeux df* hazard, ou k paiemetd d*un part, le Code ne les a point 
declai^es nulies el i^ans effet, comme le laisaient les anciennes or- 
donnances : U s^est borni it ne leur aecorder aucune aetion. Ainsi le 
cr^ancier est seulemeni priv6 du droit d*agir en justice pour r£c lamer 
ce qui lui est dA. II ne pent par consequent opposer sa cr6ance au 
debiteur comme une exception a une autre den>ande, car celui qui 
propose une exception se rend demandeur." And at No. S87 he 
says : *^ La lai refuse une action au cr^ancier k I'6gard des obliga* 
tions qui lui paraissent suspectes. Par exemple, les dettes du jeu.'^ 

Our own Code on the subject thus expresses itself, C. C , art. 
1927 : '^ There is no ctclion for the recovery of money or any other thing 
claimed under a gaming contract or a bet. But if the money or thing 
have been paid by the losing party, he cannot recover it bdck unless 
fraud be proved." Art. 1928. The denial of the right of aciion 
declared in the precedmg article is subj^ect to exception in favor of 
exercises for promoting skill in arms and of horse and foot race^, and 
other lawful games which require bodily activity and address; 
nevertheless, the Court may, in its discretion, reject the action when 
the sum demanded appears to be excessive. 

Thus distinctly following the French law, ancient and modern^ 
does our law deny an action for a bet, except in exercises for 
promoting skill in arms, in horse and foot. races, and other games 
requiring bodily activity or address. It seems to me to be plain that 
a batteau race does not (all within the exception — and as to the 
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argumeDt that such races may tend to improve the build of such wa^ner 
craft, I should rather believe that so desirable a result is more likely b*Ho«ue et a/. 
to follow lor the more substantial reasoD, that any improvement 
desirable will increase its utility io the business in which it is 
engaged. 

Mr. Pothier, Cont. de Jeu, No. 26 : ^* 11 est Evident que le contrat 
du jdu devient injnste lorsque les joueurs manquent de fid61it6 
qu'ils doiyent apporter au jeu. 

** C'est pourquoi, si Pun Jes joueurs a gagnfi la partie par dea 
tricheriesi (aites en regardant le jeu de son adversaire, ou le dessous 
des cartes, ou en commettani d^autres infidiUiiSy quelles qu'elles 
soient, il ne pent pas licitement recevoir le prix ; s'il I'a re^u il est 
obl]g6 k restitution.'' 

Did Guenette shew all the good faith and fairness in this race 
which would entiile him to the stakes ; the batteaus are to run io 
the condition in which they were worked, yet he adds largely to the 
size of his sail. I think this a clear violation of an essential 
condition of the bet and of want of good faith in the circumstances. 

I am of opinion that batteau races do not come within the 
exception of the law, and that no action lies for the recovery of a bet 
made on such a race — ^that there was no bet between the plaintiff 
and defendant — and that this action, whether brought in the name of 
the plaintiff or of Q-uenette, should fail for unfairness in enlarging 
the sail of the plaintifi's batteau. Viewed in any light the present 
action cannot be maintained. 

Action dismissed. 

Laiiglois^ Angers 4r Larue, for Plaintiff. 
Cook ^ Olivefi for Defendants. 
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SUPERIOR COURT, QUBBEa 

8th OCTOBER, 1877» 

Coram Stuart, J» 

Infolvtni Act of 1875 mnd Amendments^ 

Ix Bi D. MOROAN k SONS, 



lD0OlTeDto» 



Hbli>:—- That a cretlitor for an amoant under $500 10 without qaalitj to petition 
ag^itnsl resolutions passed at a meeting of orejlitors or against the appoidt*- 
ment of an assignee. 

At a daly called and held meeting of the insolvents* creditor?^ 
Charles Baillie having been appointed assignee to the estate, W. S* 
Wood ft Co , creditors for |^178, petitioned against sacb appoint- 
meat, alleging infornnalities and irregalarity therein, and charging 
the said Baillie and the insolvents with eorraptly acting together 
in concert and collusion for objecis detrimentil to the interests of the 
petitioners and of the estate, aod farther alleging that the majority 
of bona fide creditors had not voteJ for the said Baillie bat for 
another person, and that the said Baillie was in fact disqualified, 
being himself an insolvent. 

This petition was met on the part of Baillie by an exception 
to the form, containing the allegation amongst others that the 
petitioners not being creditors for $500 and upwards, but only^for 
$178, according to their own shewing, had no legal right to petition 
as they had done and thereby delay the administration of the estate* 

The Court, ftc, considering that the petitioners^ claim does not 
exceed five hundred dollars, but amounts only to one hundred and 
seventy-eight dollars, and that so much of the exception to the form 
as alleges this objection is well founded, the same is maintained, 
and the said petition is hence dismissed with costs. 

Petition dismissed. 

Andrews^ Caron St Andrews^ for Petitioners. 
C. B. Langlois^ for the Assignee. 
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OOUB DU BAirO DE LA RBIKE— EN APPEL 
UECEMBBE, 1877. 
Coram Doriov, J.C, Monk, J., Ramsat, J., Tessibr, J., Gross, J. 

ORBNIBR, 

BT 

J. B. POTHIBB^ 

Jp9f : — Que la retiMsr li'ttn billet proroiaipoire au deliitear n'6ti^>'1it qii'ane | re^^omp- 
tion de paiement, prftsomption qui peut §lre tieiruite par qda prfave 
r^oDtraire. LornquMl 8*agit d'une affaire commeroiale, ceite preuve peat 
dire faite par t^moiDs. 

I>PWON, J. C. — Ceite aciion a 6x6 pot\6e pt^t Vwun*^ ponr la 
tommede J650, moniani d*an billet promissoire du 11 Janvier |87^, 
Mgn6 par Pierre Delisle et endosa^ par Pappelant. 

Lp8 deux d^fendPQrfff Delisle et {'appelant, ont ail^gu^ qae 
depaii* la signrfication de raction, et avant quVlle ne Iflt rapport^e 
en Coar, Ue|it.|e avait pay6 ce billet it MM. Tarcot ft PHqain, 
avocais de IMntim^, et qo^ila le produi^ent aveo leurs exceptions. 

Uin\\xn6 a r6poodu que ce billet n'avait pas 6i6 pay6, m^iM 
qu'ayani, 1^ 27 Septeinjbre 1875, pong denx actionp contre Uelitslei 
Puiie sur an billet de |^50 eodo9>«6p9r pn nnnamig NiiqIi, et I'amris 
•ar le billet de £50, endn^^g par Pappelant, Delisle aurait pay6 to 
billet de 050 It MM Turcot & Paqu in qui, par erreur, lui auraieat 
reoiis le billet de JB50 au lieu de lui rem^ttre celui de ^jfiO. 

Paqnin et Delisle ont tont« denx 6t6 entendns comme t6tnoina. 
Paquin jure poiiitivemeat quMI y a eu errenr, et que Delisle ne lui 
a Jamais pay6 le billet de £50. Delisle r6pond qu'il a pay6 ce 
billet et que la remise ne lui en a pas 6t6 faite par erreur. Mais U 
y a des contradictions dans ses r^ponses qui rendent son t6moignage 
invraisemblable. Ainsi il aurait pay6 d'avance deux mois d*int6r6ta 
h raison de qnatorze pour cent, et le m6me jour ou le iendemain il 
aurait pay6 le billet en entier sans m6me dfiduire oe qu'il avait 
ainsi pay6 d'avance pour int6r6rs. II ajonte qu'il a 6t6 entenda 
que ce qu'il avait pay6 pour interdts aerait d6dait da billet de jj^, 
et oependant il rfipond que ce billet de $50 eat encore dA en entier. 
II admet qu'il redoit encore $7 sur les frais de Paction de £60. Si 
Poo adnaet aa version qu'il a pay6 le roontant da billet de £60 el 
|10 a-cooipte des frais de Paction, laiaaant aar lea fruis ane Jbalanoe 
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Grenkr de $7, c*e8t sor cette balance que leu $4.66 payees d'avance poor 
Potbier. iDtfirdts anraieof dQ 6tre impat^ea et noo aar I'aatre billet qai 

D^avait aucuD rapport aveo le r^jplement de la poursuite poar le 

billet de £50. 

Le t^moignage de Paqnio eat de plus oorrobor6 par oelni de 
M6th(»t, ^ludiant en d^-oit, qai dit qne Delisle, en venant aa bareaa 
de MM. lurcot & Paquia, lui a plasieura (oia dit qaMl avail r£gl6 
sa petite affaire, et qo'li ne lai re9tait plas que Pautre. 

La Cour Supgrieure k Trois Rivieres a, le £3 F6vrier 1876, 
condamn6 les d^fendeura & payer le billet de £50. L'appelant a 
seul appel6 de ce jugement. La preuve 6tablit Perreur, et toate 
la question que noua avons k jnger est ai la preuve oraie eat 
permise. 

La majorit6 de la Cour croit que ce jugeaient doit 6tre 
confirm 6. 

La reroiae d'nn billet promiaaoire ou autre titre de cr6aDce 
faite au d^bileur n'6tablit qu'une pr6somptioQ de paiement, et cette 
pr^somption pent 6tre d6truite par une preuve contraire. Art. 
1181, Code Civil; art. 1282, Code Napo!6oQ; £ Potbier, Ed. 
Bugnet, Obligation, p. SS4, No 609; Sirey, Codes Annot6s, aur lea 
aria. 1S82 et 1283, No. 7 : ** LVxiatencedu titre original aoua seing 
** priv6 entre lea maina du d6biteur n'6tablit paa nficeaaairement ea 
^ sa faveur une preuve ou radme une pr^aomption de renaiae 
** volontaire dn titre ayant pour effet d'op^rer liberation. Lea jnges 
^' peurent, d'apr^a de airoplea preaoroptions, decider que la remise 
** n'a 6t6 ni volontaire ni libfirative.'' — Dalioz, Rec. Per., 1826, 2, 
228— Idem, 18S0, 2, 271— Idem, 1832, 2, 215— Idem, 1836, I, 17S— 
Idem, 1835, 1, 197—1844, 1, 369—7 Toullier, Noa. 362, 3, 4—12 
Duranton, No. 325 — 2 Zacchariae, p. 402, § 324, notes 23 et 25 — 
Marcad6, sur lea articlea 1282 et 1283, p. 603 — 3 Larombi^re, pp. 
673, 4 — Richer v. Voyer^ 6 Moore'a Reporta, 461 — Jilarin v. Meunier^ 
L. C. Law Journal, p. li—Whiiney and Clarke 9 L. C. Rep., 329 — 
Bylea on Bills, lie Ed., p. 228—1 Taylor on Evidence, § 146, 
tiennent la m6me doctrine. Ce dernier auteur dit : ** The delivery 
of the note ia a mere preaumption of payment liable to be 
rebutted.*' 

II a'agit ici d'une affaire commerciale, et la preuve pent a'en 
faire par tgmoins. Art. 1233, Code Civil— 1 Taylor on Evidence, } 
671, 686—2 Taylor, $ 1037— /Vice ei al. and Merder, Cour dn Banc 
de la Reine, 7 Septembre 1875— 7%e ^tna Life luswramce Oo. 
and Brodit^ 20 L. C. Juriat, 286. 
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Dans la cause de BeU and Amlcn^ 30 L. C. Jurist, 281, la <^^*«' 
prenve testimoiiiale a k\€ admise, mais la Coar a 6t6 d'opinion que Pothier. 
Perreur aI16gu6e n'6tait pas prouv6e, en sorie que cetle cause ne 
milite pas contra la decision daDscelle-ci. 

Le jugement de la Conr Sup6rieure est oonfirme. 

M. le Juge MovK et M. le Juge Ramsat difKrant. 

Oervai9 4r OMMj Proc de PAppeiant. 
/. B. L. Hould^ Proc. de Plotim^. 



SUPERIOR COURT, QUEBEC. 

DECEMBER, 1877. 

Coram Stuart, J. 

KELLT 

T. 

eORPORATION OF THE CITY OF QUEBEC. 

Tbe plaintiff's wire proceeding over a market plaoe in the city of Quebec, stepped 
OD a plank, forming part of the planking of the market, which broke and struck her 
Id the face, inflicting injuries for which the present action was brought* It appeared 
thai the clerk in charge walked over the market every day, generally several timet, 
to verify its condition, and no apparent defect existed at the plaoe in question, but 
an after examination shewed the plank to have lieen decayed from underneath. 

HiLD, that the defect complained of was a latent defect due to the silent^ nnobservable 
effect of time and circumstances of which the defendants had no notice, 
actual or contttructive— the occurrence was plainly an accident for which 
the defendants were not liable, no negligence having been proved against 
them, and the action could not be maintained. 

Per curiam :— The plaintiff, by tbe present action, complains of 
an injury sustained by his wife on Champlain Market, in this city, 
on SOih May, 1876, for that *' by reason of tbe imprudence and gross 
negligence of tbe defendants in having neglected to renew or repair 
the planking of the said Champlain Market place, apart of said plank- 
ing gave way beneath her as ^he passed over the same and she was 
precipitated from a height oi several (eet," for which ^|^500 are 
claimed : $150 for medical treatment ; $50 ior nurse ; $S00 for time 
lost by plaintiff and his wife by reason of said accident. Tbe 
defendant pleaded the general issue. 
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Keiir On ihe day mentioDed in the declaration the plaintiS *s wile ael 

ch*!7foLS!ic ^^^ ^*^^^ *^" ^ ^*^^' '*'''"^*"K P*""^ **' ^^^ planking of ihe market ; it broke 
tindfr her, and one end Birac k her in Ihe face, bleeding her nose and 
bruising her forehead and face. She was con&ned to her bed and 
to the house for some time, and was attended by Dr. Parke. 

The deal which occasioned her injuries exhibited no external 
si^ns of decay or in>«ufl5cipnry ; nothing indicated a want of repair, 
but, after the accident, it was seen that it was decayed from 
nnderneath. 

That Mrs. Kelly did sufTf^r serious inconvenience and paib from 
the accident in qnesdion, without any contributory (aoh on her purt, 
is quite beyond all doubt. Bnt the plaintiS charges the defendants 
by his decldration as liablp for the damage* demanded, by renson of 
groHs negligence in not renewing ot repairing the deal whjcb broke. 
It hHs not been set up by the crunsel for the defendants that it is not 
bound by law to keep Champlain Market in good repair, and I take 
it ai« admitted that it is sp b<iund by law. When a corporation is 
said to be guilty of negligence, it is meant that its officers, acting 
within the s<'ope of their authority and under the orders and 
directions of the corporation, have neglected to do something whif'h 
they were bound to do, or h^ve dohe sohUe wt'ongfal tct. The clerk of 
this market, who has filled the post for about four years, was 
examined as a witness and depo^ied that he walks over this market 
every week day, and generally several times a day, to verify its 
eoodltioD, and with the objeo* of ordering repairs wherever any may 
l^odme nedesaary, and that he had passed over that part of the 
market as well as the rest, and siiw nothing calling for repair. 
Aftdiber Witness deposes that he was coming in the opposite 
'dl^e6iidn from the plalntifi^s t^ite and meeting her; that she passed 
'first over the deal and he saw the accident, but that there was 
nothing Indicating externally any defect in it, and that he would 
himself have passed over it but for the accident in question. It may 
Hhc^n be safely taken as a fact that there was no apparent defect in 
ttie market at the pitted where the accident occurred. The liability 
of the defetidanVs for nm having renewed or repaired the delil in 
^tresfibn, specifically charged as gross negligence, mtfst arise from the 
defendants having an actual or constructive notice that there ekisted 
lBi defbct in the deal which called for its being renewed or mpaired. 
They would hbve had actual notice if the clerk of the mlirket knew of 
the defect. They would be held to hare had constructive tiolii^e tf the 
'^lerk of the market had neglected to examine this planking Us oftek 
aa a prudent man would have dotke, or the defect would bmve bten 
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seen by him, or if the defect wan so aotorioas as to be evident to all Keitr 

T. 

who had cxscasion to pa8<« over that part of the market ; otherwise, ^^^^^^^^ 
tbi d«fendant8 must be held to have-^ had neither actual nor 
cooatriictive ndtice that any repair was required in this public 
highway. Its officer exhibited all the diligence that could be 
reasonably expecfed of him, and no defect was seen in the deal by 
any one of the numerous persons who visit th%t market, before the 
accident. Thed(>fect complained of wat^ a latent defect due to the 
8llent*viiiot>«ervabIe effect of time and circumstances, of which the 
defendants bad no notice, actual or constructive. 

The action against the defendants is founded on gross negli- 
gence, the plaintiff h»is failed to shew any negligence at all; it is 
plainly an accident, and the defendants are not liable for such, and 
the action cannot be maintained, because no negligence has been 
vMabiislied in the defendants. 

Action dismissed. 

LangOier ^ Langelier^ for Plaintiff. 

BMlairgi^ Q. C, for Defendants. 



CIRCtlT COURT, QXTBBBC. 

27th OCTOBER, 1877. 

Coram Gabon, J. 

MOLONT V. FITZGERALD. 

atvobmbt's costs IV paHDUia suits. 

Held: — That an attorney ad litem cannot recover from a client his coats in suite 
which are still pending and undecided. 

The plaintiff, a practising Advocate, sued upon certified bills 
of costs. Defendant pleaded that the suits in question were still 
pending. 

The Court held, that until the suits in question were decided 
or terminated, plaintiff had no right to recover his costs. 

Action withdrewn, with coats against plaintiff. 

Moiann^ for Plaintiff. 

SuMor tf tesriefj for 1)efeQdant. 
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COTJR DU BANC DE LA REINB— EN APPEL. 

DECEMBRB, 1877. 

Ckram DobioVi J.C, More, J., Rambat, J., TaBSiBB, J., Cross, J*. 

J. 8H0RTIS, 

Appelant; 

ST 

T. B. NORMAND. 

Intim^ 

APPBL — RAPPORT DB DISTRIBUTIOK. 

Jnoi :— QaMl y a appel derani la Gear da Banc de ]a Reioe d'an jagement holomo^ 
guani an rapport de distribution non contest^. 

Que le ponrvoi par opposition, aeoord6 an creancier en verta de I'arCidt 
761 da Code de Proo6dare, ne le pri?e pas de son appel, 

Une reclamation ne peat dtre re^ue, apr^ le d^liu fix6 par I'artiols 720 
da Code de Proo6dare qa^avec la permission de la Coar. 

DoRiON, J. C— Le 28 Ao&t 1876, le Sh6rif da District desTroia 
Rivieres rapporta devant la Cour le prix d'on immeable qa^il avait 
veodu sar le dgfendeur dans une caaRe de Braoelle et at. contre 
Cot&. II prodaisitaveo son rapport un certificat da Bareaa d'Eor6* 
gistrement fitabliasant qae lea appelants ayaient deax hypoth^aes 
sur cet imroeuble, au moatant de |^7,190 11. 

Le 20 Janvier 1876^ Pintim^ a prodait au Greffe, aans aucune 
permission de la Cour, (art. 720 C. de Pr.) one r^elainatioo poor 
fS82 80, dont $171.67 daes A Louis Claire, syndic par interim, el 
l^ll.SS dues k lui-mdme comme syndic It la faillite de Cot6. Cette 
reclamation n'6tait accompagn6e d'aucune pi^ce justificative, et 
n'all6guait pas m6me de cession k Pintim6 de la reclamation de 
Claire. Par an rapport de collocation bomologo6 l'intira6 fnt col- 
loqu6 pour $308.80, comme cr6ancier privil^gig. 

Les appelants n'ont ni comparu ni contest^ le rapport de collo- 
cation, lis appellant de Phomologatioo du rapport de collocation 
qui a eu lien k lenr pr§jodioe. 

La Cour est d'opinion que leur appel est bien fond6. L'homo- 
logation d'un rapport de collocation non coniest6 est consid6r6e 
comme un^jugement de la Coar. (Art. 760 C. de Pr.) Tout 
Gr6ancier I6s6, qui a comparu ou dont la reclamation est mentionn§6 
dans le certificat du registrateur, pent appeler, (art. 761 C. de Pr. — 
Eastern Township Bank et Pacaud, 17 L. C. Rep., 126,) et il a 
un an pour le faire. C'est I& Pappel ordinaire. (Art. 1118 C. de 
Pr.) it pent en outre, lorsqu^il n^a pas comparu, se pourvoir pai 
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opposition dans les qainze jours de Pbomologatioa da rapport C'est shonii 
Hi ao recoars special qui ne lai 6te pas son droit d'appel. (Art. 761 Normuid. 
C. de Pr.) Mais lorsqaMI appelle, il ne pent invoqaer d'aatres 
raisons que celles qui apparalssent ao dossier. L'appel est done 
rfiguli&reroent interjet6. 

Maintenant, quant au mirite, IMntimfi devait-il 6tre colloqu6? 
Sa r6claraation n'a 6x6 produite que plnsieurs mois apr&s le d^lai 
fix6 par i'art. 720 du Code de Proc6dure. Elle ne pouvait 6tre 
re9ue qu^arec la permission de la Cour, qui n'a jamais 6t6 deman- 
d6e ni obtenue. L'intim6 n'a fait aucune prenre de sa cr6ance ni 
de eeile de Claire, ni qn'il ent une cession de cette derniire 
ci^ance. II n'a pas m6me proav6 quUl ait 6i6 syndic h la faillite 
de Cot6, et Claire syndic par interim. 

Le G-reffier, en pr^parant son rapport de collocation, ne doit 
coUoquer que les cr6anciers qui paraissent avoir des droits 
apparents. 

SMI n'est pas n6cessaire que la preuve soit complete, il faut 
du moins de fortes prfisompiions que la cr6ance colloqu6e est 
i6gitimementdue, et qu'elle a droit au rang qui lui est donn6. 

La reclamation de Pintim6 ne remplissait aucune de ces 
conditions, et la collocation de l'intim6 est mise de cot6, avec ordre 
qu'il soit proc6d6 it one nouvelle distribution des deniers compris 
dans cette collocation. 

Deux motions out 6t6 faites par Tintimi, I'une pour renvoyer 
I'appel, parce que Shortis, I'un deux, a acqaiesc6 au jugement. Des 
affidavits contradictoires out 6x6 produits, et la Cour n'a pu y 
trouver la preuve que les appelants avaient acquiesc6 au jugement. 
Far I'auire motion I'intime demande k produiredes pieces au soutien 
de sa reclamation. Ces deux motions doivent 6tre renvoy6es. 

Jugement en cons6quence. 

W. McDougaUf C.R.^ Proc. de I'Appelant. 
Oervais ^ OMn^ Proc. de Plntimg. 
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CIRCUIT COURT. QUEBEC 

22RD DECEMBER, 18T7. 

Coram Caroh, J. 

OAQTHIEK T. CALLAOHAK* 

KXCBPTIOV TO THE POKM~OMI8810N OP PLlINTIFP'S 0BBI8TIAV ITAMBS. 

HiLD :— Thai where the writ ol sammons seta forth only one of p1aiDtiff*8 thrcf 
ehrietian nameM, and in<iioat«*8 the others bj their initial letters, the aetioo 
will be diemissed on exocption to tlie rorm. 

The aolioD was brought upon » promi:««ory note, payable bj 
defendant, to the order of plaintiff, described in said note, aod 
also in the writ, as ^^Edoaard C E Gauttiier " 

Defendant pleaded to the form, tlial the plaintiff not havisg 
given bis christian names, but only one of them, and the initials of 
the other two, bis action roust be dismissed. 

The facts of the plea were admitted. 

MoUmy^ for defendant, cited articles 49 and 51 of the Code of 
Civil Procedure, obliging the plainiifi, under pain of nullity, to state 
in the writ, his name$^ occupation or quality and domicile, and 
maintained that the omission was fatal. He cited the ca*^ of 
Oauvfeau v Cary^ where plaintiff's ac tion was dismissed by the Hon. 
Mr. Justice St0abt, upon an exception to the form, inasmuch as 
only one of plaintiff's three christian names was mentioned ia 
the writ. 

OauiMer^ for plaintiff, contended that the designation being 
precisely the same in the writ as in the promissory note, it was qaiCe 
sufficient. In the case of Motonp v. Heam^ decided in the Court of 
Appeals, the judgment of the Superior Court, dismissing a similar 
exception, was unanimooe»ly*confirmed. 

The learned judge remarked that the caso of Molony v. Heam 
had been tried by himself, and the exception was dismissed for want 
of proof that plaintiff had more than the one baptismal name given 
in the writ. In the present case it was admitted that plaintiff had 
three such names, and the articles 49 and 61 of the Code being 
peremptory, the exception must be maintained. 

Action dismissed, saufrecour$^ but without costs, as defendant 
waived them. 

Qauthier St Chouinard^ for Plaintiff. 
Mohnyy for Defendant. 
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Absbnob op Delivb^t : — Abseooe of delivery is only an indication of fraad, 
and it may be rebotted by other presumptions equally strong. 
(Bell and Riokaby, Q. B.) ^ 243 

AcciDBffT : — The plaintiff's wife, proceeding over a market place in the oily of 
Quebec, stepped on a plank, forming part of the planking of the 
market, which broke and struck her in the face, inflicting injuriea 
for which th6 preseut action was brought* It appeared that the 
clerk in charge walked over the market every day, generally 
several times, to verify its condition, and no apparent defect existed 
at the place in question, but an after examination shewed the plank 
to have been decayed from underneath, Held, that the defect 
complained of was a latent defect due. to the silent, unobeervable 
effect of time and circumstances of which the defendants had no 
notice, actual or constructive — the occurrence was plainly an 
accident for which the defendants were not liable, no negligence 
having been proved against them, and the action could not be 
maintained. (Kelly v. Corporation of the City of Quebec, S. C.)... 379 
'< i--Vid€ Common Carrier. 

AcTB DEB Licenses:— L'acte dee licenses de Quebec, 1870, en autantque Tacte 
deiaillite 1869 est concern^, est ultra vires. L*acte de faillite 1869 
ayani pour objet exolusif les matidres commereiales, la Legislature 
Provinciale ne peut en reetreindre I'operation, en imposant un droit 
sur le produit de la vente des biens du failli, on en Ilmitant les 
pouvoirs des syndics dans la mise en operation du dit acte. (Cote 
V. Watson, C. S.) * 157 

AcTB DE Tbmperanob :— Lss dix premidree sections de la 27 et 28 Vict., cap. 
18 (Acte de Temperance de 1864) n'ont pas M abrogees par Tart. 
1086 du Code Municipal. (Hart v. Corporation du Comt6 de 
Missisquoi, C. C.) ITO 

AoTB Electoral: — Vide Action Penale. 
^* *< i^^Vide LiSTBs Electoralbs. 
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AcTiOK Penali: — Dans les actions penales instituees en oonformite aaz 
sections 126 et 130 de ]*acte electoral de Qu6bec, on doit appliquer 
dans la consideration de la preuve les regies da strict droit. 
(Neauit et St. Gyr, B. R.) U7 

Adjudicataire : — Depuifl le Code de Procedure Tadjudication d'un imraeable 
eHt ton jours sans garantie de contenance, et I'adjudicataire ne peat, 
par opposition afin de conserver sur les deniers de la vente, 
redamer la valeur d'un d66«it dans cette oontenance. (Pelletier y. 

Cbass6, et Castonguay, C. S.) 65 

<' '.— Vide Sberifp*8 Sale. 

Admissions of Master :— Vide Collision. 

Affaire Mdnioipale :— Vide Appel. 

Affidavit «— Vide Faillitb. 
" : — Vide Insolvbmot. 
" i^Vide Reyendicatiov. 

<< for Attachment :— In an affidavit for attachment before judgment, 
the words <* may lose his debt or sustam damage" held sufficient. 
(Andersen ▼. Brutfgaard, C. C.) 287 

" t— Affidavits to procure revendication, capias or attachment, aFS 
completely exhausted by the issue of the writ, and aie of no Falae 
as proof in the case. (Craben v. Hagerty, C. C.) 322 

<< FOB Capias :^Ad affidavit for Oapiae ad Betpmdendumf alleging a 
debt to exist, need not state when the same was ooatracted, nor shew 
that it was contracted withm the five years next preceding. 
(Maguire ▼• RockeU, S. C.) 347 

'< :— Nor, thai the sale and delivery were made to the defendant, 
when they are alleged to have been made ** at bis instance and 
request.'* (Do.) 347 

" : — When the facts, upon which his belief is based, are sworn to 
directly, and not as hearsay, the deposant is not bound to disclose 
the nameof any informant. (Do.) 347 

Agent :— A merchant in Quebec acting as the agent of a principal in Ontario, 
and, as such| receiving goods subject to freight and demurrage, 
he\d pereenally liable for such charges, although the master of the 
vessel knew that the merchant so receiving the goods was acting as 
an agent. (Thwaites v. Coulthurst et a!., S. C.) .^ 104 

** :— But the contrary would be held if the merchant were acting for a 

home principal. (Do.)* •• • -* i04 

** :—L' agent faisant un acte dommageable k un tiers est directement et 
personnel le men t responsable envers la partie 16s6e, qaand m^me il 
n'aurait fait qu'ex6cuter de bonne foi les ordres de ton mandant, si 
ces'ordres sont illegaux. (Holton et Aikins, B. R.)..«.m.m 289 

" i—Vide Election. • 

Ameliorations : — Vide Looateub bt Looatairb. 

Appeal :— II n'y a pas d'appel k la Cour du Banc de la Eeine^ d'on jjogement 
rendu par ia Cour Sup6rieure sur des procedures oonconant les 
affaires municipales, et tombant sous les dispositions du chapitie 10 
du Qode de Procedure. (Danjou et Marquis, B. R.) , 335 
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Appeal : — The amount demanded determines tbe right of appeal and not the 
amoant of the judgment appealed from. (Boudreau and Suite, 
Q. B.) ^ * ^ 336 

'< :— II n'y a pae d'appel & la Gour dt Cirouitd'aoe decision d'un Conaeil 
de Comti siegeant en appel enr un rdle d'^valaation. (Meuoief 
et al. V. Oorporation da Gomte de Levis et ah, G. G.) 345 

'' :— 'It is the amount demanded and not the aoionnt of tbe judgment 
appealed from thai determines the right of appeal. (Grand Trunk 
B« Goi and Godboat, Q. B.) •...^<... • • 346 

" : — II 7 a appel devant la Cour du Ban« de la Reine d'uo jagement 
holoroofruant un rapport de disthbation non oontest4. (Shortis et 
Normand, B. R.) 382 

^ :-^iie pooTTot paroppositioDi aoeorde ao or6anoier en verta de Tarticle - 

761 du Gode de Procedure, ne le prive pas de son appel. (Do.)**** 382 

«* TO PrITY CoUSCIL:— F5<fo ELBOtlOV PBTiriOK. 

Arrest of Jupombnt: — Vide Mistrial. 

Assignee : — Vide Issoltency. 

Assignment:— Ft'(fe Policy. 

Attachment :— Vide Appidatit. 
!♦ :'^rf(itf Insolvency. 

Attorney :— Ff<f« Gosts. 

Avis !>* Action :— Vide OpnoiEii Public. 
'< d'Incevdie :^ Kitifo Compagnib d'Assubanob. 

AvooAT :—Fid« Distraction de Depens. 

Bab op Quebec:— ^Ficia Prohibition. 

Babrisvbk » — Vid& << 

Batteau Race: — No aotion lies in law for tbe reoorerj of a bet made on 
batteau races. These do not come witbin tbe exception mentioned 
in our Givil Gode (art. 1927.) (Wagnet v. L'Hostie, et al., 8. G.) 373 

Bet: — Vide Batteau Race. 

Billet Promissoire : — La remise d*un billet promissoire au d^bHenr n'^ablit 
qu'une presomption de paiement, pr68omption qui pent dCrr (Ktruite 
par une preuve contraire. LorsquMI s'agit d'une affaire com- 
merciale, oette preuve pent dire faite par tSmoios. (Grenier et 
Potbier, B. R.) 377 

Blesbure Gorporelle : — Vide Bommages. 
Brewery: — Vide Immoveable by Destination. 
Building Society :— Ft'cle Mandamus. 
Capias :— FtdtfiAppiDAviT* 
Cadtionnembiit :— - Fi<fc Husband and Wipe. 

Certiorari :*-lTo Bref de Certiorari peut 6maner apres les mx mois de la 
conviclioDi pour^u que rapplication ait M taite dans les six mois. 
(Bxparte Fiset, G.S.) 102 

Cessi(»inairb : — Vide Resolution de Ventb. 

Ghangbment de Destination: — Vide Locateur et Locataire. 

Ghassu Doubles:— Fide ^< << 

Circuit Court : — Vide Pleading and Practice. 
" , " : — Vide Preliminary Plea. 

CIiEege :— Vide Election. 
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Clerical Intimidatioh : — Vide Elbotiok. 
Clause de Refri^eb:— Vide Husband aitd Wife. 
Code Municipal :— Fi<2e Acte de Tempebakoe. 

a a . — Yide Listes Blbctobales. 
. Collision : — A steam tug proceeding down the River St. Lawrence met two 
barques, and in passing between themy came into collision with one 
which ported her helm, held, that the tug wafl in fault for not 
keeping oat of the way : — Atid the barque to have been to blame 
for not keeping her course. (The Rosa, V-A.) ..,•«.....• 21 

<' : — Admissions of a master of a ship respecting a collision being 
pertinent are evidence against the owners, although made after the 
collision and extra-articulate; but the party afibcted may give 
counter evidence. (Do.) • » «....... 21 

*^ .'—Where two ships were each to blame for a collision in Canadian 
waters, an Act of the Parliament of Canada, which precludes either 
from recovering its damage, held to be operative, although the 
Admiralty rule which divides the loss prevails in England and has 
been recently applied in a case of collision on Canadian waters on 
an appeal to the Privy Council, but without the Act being brought 
under especial notice there. (The Langshaw, V. A.) •••••••••• U3 

*< : — In a case of collision, the fault being mutual, the Admiralty rule 
will apply, as between the owners of cargo and the delinquent ships, 
dividing the loss, each ship answerable for a moiety. (Do.)..*.*«... 143 

** : — On an appeal to the Privy Council, where their Lordships name 
assessors, an opinion on a nautical point given by Canadian 
assessors may be overruled. (Do.) ,n •••«•• •• 143 

<< '.--Vide Mbaavbb of Daxaobs. 

" i^Vide SRAwoRTHDons. 
Colonial Lbgislation:— Ftcltf Colubiok. 

COMMBBOB BT IVDUVtBIA X—Vide LbOISLATUSB. 
COMMiaaAZBBS D^EOOLBS:— Fide COTISATIOIfB Soolaibbs. 

Common Cabbibb : — There is an implied engagement on the part of public 
carriers of passengers for hire towardd passengers that the latter 
shall not be exposed to undue or unreasonable danger in embarking 
upon or landing trom the vessels of such public carriers. (Borlase 

V. St. L. S. N. Co., S. C.) 329 

^< : — A steamboat company, — being a public carriers-occupying and 
using a wharf for the purpose of embarking and landing pasdcugers, 
is bound to take all proper precautions tor the prevention of acci- 
dents by the crowding of the public on the wharf. (Do.).' 329 

<< :^Any dangerous portion of the wharf must be sufficiently lighted 

at night to ensure the protection and safety of passengers. (Do.).. 329 

CoMMUNTTT:— Ft(2e Husband and Wifb. 

COMPAONIB D^AssvRANOB :— Que Gompagnie d' Assurance veut se pr6valoir de 
ce que Tassure n'a pas donnS avis de Tincendie dans les d61ais 
requis par la police ; Juge: Que si, lorsqu'elle a refuel de payer, 
la Compagnie n'a pas objects auz informalites contenues dans 
Tavis, cela constitue nne renonciation (waiver) de sa part & son 
droit d^obtenir un avis dans une autre forme ou plus ciroonstanci6* 
(Garceau v. Niagara Mutual Insurance Co.| C« K.).. •..«.• 337 
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Q^Mfossnovi-^Vide Imboltbhot. 

OomsiL in CouTB .-—Lea Conseils de Gorot6 ont, de mdme que lee GooeeilB 
Locauz, le pouvoir de paeeer des reglements probibant la Tente dee 
liqueurs enivrantes. (Hart ▼• Corporation du Conite de Missis- 

quoi, ' . Co— ^ - 170 

" :—Vide Appbl. 

** Municipal :— Vide Libtbs Elbotobalbb. 
" •* '.— Vide Peoobs Vbbbal. 

CoBBTBironTB Norgb: — Vide AoonmHT. 
CoBTiNVAiroB OF Swri— Vide Rbpbisb dMnstabob. 

COBTRAINTB PAB COBPS :— Vide GABDIBir. 

CoHnonoK :— Fufe Cbrtiokabi. 
CoBPOBATioN:~Ft(ie PBomBinoir. 

<' MuNioiPAL : — Vide ArwsL, 
CoBBUPT PBAonoB :— Vide Penal Action. 

Costs: — An aitorney ad litem cannot reoover from a client his coats in suits 
which are still pendiog aud undecided. (Moloujr v. Fitzgerald, 

C. C), ^ ^ 381 

M : — Vide DisTBAonoN db Dbpbnb. 

'< ; — Vide Municipal Cobpobation. 

CoTUunoNS SoOLAiRB8:~Le8 cotisatioDs soolaires ue sent pas des rentes 
annuelles et ne sont pas pujettes k la oiSroe prescriptioo que les 
rentes annuelles. (Ursulines des T. R. ▼. Com. d'Ecolea de la R. 
du Loup, C, R,) 313 

CouB DB CiBCXTiT :— Vide Jubisdiction. 
<* Mawtbat :— Vide '< 

CouBS d*Eau: — Le recours donnft par le chap. 51 des Statuts Refondus du 
Bas^Canada nV^t pas ezolusif, et Taction directe de?ant une 
Cour coinpetente o'est pas enlevee par ce Statut. (Emond v. 
Gaulhier, C S.) 3«0 

OoUTUlfB DB PABlB."riV# RBSOLUTION DB ViNTB. 

Cbbditob: — Vi<le Tnbolvbnot. 

Cbown Casb Rbsbbybd:— ^^# Mistbial. 

QvRRi^Vidf LisffBS Elbotobalbs. 

CuBKBKCT :— riVf RaTB OF EZOHANGB. 

Damaobs:— TiV/f Sbaubn's Wagbs. 

Dbolabation D'HTPOTHBquB:— f7^# Jubisdiction. 

Dbobbt: — Vide Adjudioataibb. 

Dbfaut db Contbnancb:— ^iV/ Adjudigataibb. ^ 

Dblai:— Fi^// Rbolamation. 

Dblivkbt :— Vidi Absbnob of Dblivbbt. 

Dbhand of Patmbnt i^Vidt Landlobd and Tbnant^ • 

Dbmand of Vuu.i—Vide Rbpbisb d'Instanob. 

Bbmubbagb :— Fi^// Agent. 

Dbmubbbb:— TiV/ Pbomissobt Note. 

Bbfbns:— n^/ Pbbbhption d'Inbtanub. 

Dbposis:— riV// Pbbliminabt Plea. 

<« • w Rbyibw:— Ftie Notigb of Diffosw. 
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Dbmonatioh of Paktt:— Where plaintiff gives hk ohrietian ttam« 

^^ThofoM^," proof that be aooietiniee aigned «TbomiM J." aad 
sometimee '' Thomaa," is not euflieieot to support an ezoeption to 
the form allegiog that be had law obristiao names. (Heara and 

" :— Ft(fe EZOBPTIOK TO THB FOSM. 

Dbtbntiok: — Vide Mbasusb of DAiMiOMk 

DisaoroBS:— Fu2e Maiidamus. 

DwTRAonoN in Depbnb :~Un avooat n'eet pm teno de restitner lee frais qu'fl 
a re9a aa moyen de U distractioQ qai Itti en a M aeoordee^ tors 
rodme que I'arrdt eo verta daqael tl ki anrait re^iie serak eoeaiU 
rclr«ct6 par la Cour d'Appel. (Holton t, Andrews et aU, C. S.).-. 1^ 

DiSTRior Maoistratb .— Fide Jusibdiotiok. ' 

DiTiDBMDB :^ Ft(ie [nboltbnct. 

DiYuioN OF Loaa:— FuTe Collision. 

DoMMAoas:— La douleur physique et morale peut auesi donner ouvertnre & 
racttOD en reparations civiles resultant d*uoe bleesure oorporelle. 

(Pelletler ?. Beroler, B. R.) ^, 94 

" :— Dans Tesp^e la Corporation de Tingwick adroit k des dommages 
caused par les (Buvres de la compagnie du Grand Tronc & un pont 
munioipal, y oompris le ooiit de reoonstruire le dir pont, mais i 
Pexclusion des dommages qui out precede I'ann^e avant la date de 
Taction. (Corporation de Tingwicic v. Cie du Grand Tronc, B. R.) Ill 
*.* :— - Vide Aobnt. 
" :— Fufe CouKS d'Eau, 
** i-^Vide Owmaau Publio, 

DOULBOR MOftALB:— Ftd^ DOMHAOBS. 

" Phtsiqub:— Ftde ♦« 
Droit ob Votb :—Fufc Listbs ElbotoraLIBI. 
DuNKiN Km x^ Vide Aotb db Tbmpbraitob. 

Elbotion:— La menace par un prdtre catholique de refuser le» saerements i 
ceux qui Toteront pour un candidat constitue un acte d^inflnenee 
indue auz termes de la clause 258 de TAcCe Electoral de Qo6bee. 

(Hamilton v. Beauchesne.) ^ „ « „^ ^....^ T5 

** :— Lorsque les cur6s d'Un oorat6 se mftlent activement d'uae 
election en fitveur d'nn des candidate, leqaef dMare daas tw 
disconrs anz electeurs qu'il est le candidat^ da olergft^ qu*ii a M 
demande par le derge, et qoe saos Taesuranoe de Tappni 4« cWjtg^ 
il n*anrait pas accepte la candidature, ees catea seroat oonsid^r^ 
oomuM les agents du candidat an potofc de le rendre responsable de 
lenrs actes. Et si, en pr^eeocs d'uo candidat, an eur6 ainsi 
oonstiia6 agent, menace sea paroissiens de refos des sacrenente au 
eas oii ils voteraient pour le candidat oppos6, ie candidat aifnsi 
present sera considers com me ayant consent! k cet acte d'inflncoce 
indue et comme I'ayant appronv^, et sera dequaKUd si, danr aa 
discours prononc^ quelques heures aprds, H se d^efare le candidal 
du clerg6 et ne deearoue pas ces menaces^ on a^ea d^gagc paa 
autremeot sa responsabilit4. CDo.X« •..—• -it...»..M««««..«*>*« 75 
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GUKmoK:— 11 J a treaiing, daoa !• aeoe de la elaasa 267 de Taete Electoial 
da QuebeOy d«DB ia fait par uo caadidat de doaner «o yam da 
boi880D aux repriseoUata dea daai caodidaU al au depalc oAoier* 
rapportear, danM le bureau de votation, en laur diaaoi : OiUUmen, 
^ yau wish to take a gUui of hrandif (here U tome in the toom; 
go and help gom'seloeey but b^ore you go, go and vois for whom 

^^ :— (Jo titre doone pour iraDslerer la propriety & tm eandidlat eeule- 
ment pour le qualifier, et aveo rttrtentioii que Ite propriite eera, i 
loutes aalree fins au o6daot, eat iDsaffieant d'aprde la clauee 124 de 
r Aote Bleetoral, fQt*i> reVdtu de toutea lea k>malttefl vouluea pour 
Cranatdrer eflectiTemeat la propaiett. Bt H jr ftpaewa d'uue telle 
kiieDiioB daoa le fail do fliianlar la paiement dm priz loiaqu'U n'a 
paa aa lieu, et de kasMr la oedant aa poaaessiou de Piiaaeuble 
ooiBiDe propviatati^ \lJo»^*9ffm9»9«w9»wf*w0»9m9»»»9t99»»»*9»ww09t9»» 75 

*^ :^Mdaie ei le petitionnaire riuBeit^ cbaque partie doit payer see 
frais ai le defeudenr reuMit daue une procedure rftoriminatoire prise 
par lui en vertu de la <dau8e 66 de I*A«te Bleotoral. (Doi.)« • 76 

^< AiJt:^ Vide PBVJJb Axmnr, 

« «r Domanji :-^Vide LamiLOBD no Ttaum. 

*' PBTinoN: — The Proyincial Legislature, in aoaeting the Qaebeo 
CoDtroverted Elections Act, having created the Superior Court a 
tribunaf for Che purpose of ti7ing eleetion petitiona in a manner 
which should make its decisions flnal^ the prarogotiva right to 
adtnit an Apperi from such decisions to Heir Ifajesty in Her Privy 
Council does not exist, (Landry ▼. Th^berge et al., P. G.)^...^..., 202 

BMDOBSBionnr of Patmsnv :—Fu2e PaoioasoBT Nora. 

EyxDiNOB :^No secondary proof of the contents of an iaauranoe policy will be 
allowed, when the original policy itself, though deposited in another 
district, could have been obtained. (Reg. ▼. Bourassa, Q. B.) 359 

" i^Vide GoLUBiaii.* 
ExcBPTiOK TO TRB FoBx r— Where the writ of summons seta fbrth only one 
of' plaintilTe three chrisCian names, and indfcatee the others by 
their initial letters, the action will be dismissed on axceptioa to 

ibafton. (GttuCfaier ▼. Gflllaghaui C. G«)i • .••«••...•**«,• 384 

" • x^Txde DBSYdiTAWOir or FAfttr, 
" :— Fide Sbbticb. 
ExcHAVOB:— Fu20 Sbxonbub. 

ExpBBTiSB : — Where, in consequence of a deed improbated having besfn drawn 
up, and the different parts of it pat together, m we mmaoal aadr 
sloTsnly way, there is room for doubt as to tha gaottiBattasa^efi a 
part of it, an expertise maf ha ordered as- to tbageoiMwnaaa of Utol. 
part of the deed* to which such doubt relates. (HioiM at aK and 

" i-^Vide CouBH iF^Au. 
*<< : — Vide Improbatiov. 
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Fabri^vs: — Des demandeurs a^ \ni\tu\ Ant paroisaiena et frane'ienanciert, et 
attaqnaDt en nullite des reeolatioos de la Fabriqae qui decident 
I'aohat d'un terrain pour un eiroeti^re et le paiemeot de deDiers 
pour oet objety et demaodant qu*il aoit fait defease anz marguilliers 
de mettre ces resolutious auz depeos de la Fabrique, ne eeroat pas 
niaiotenas dans leur actioD, et que telle action sera d6boutee sur 
une defenf>e en droit, pour defaut dMnterM taut rcUione per9atUB q;at 
ratione maiencs. 

Batione peraoncBi paroe que leur droit d'actioo, s'lls en a?aient 
un, ne pourrait Stre b&se que sur leur qualite de fabrioiens, et que 
les paroissiens catholiques romains seuls sont fabriciens* 

Eaiione mcUeruXf paree que les paroissiens et firano-tenanciers, 
mdme catholiques romains, n'ont pas d'interdt personnel dans les 
deniers de la Fabrique, et que par consequent ils ne sonffirent 
per^onnellement ancun prejudice de la manidre doot elle en dispose. 
(Carrier et al. t. Les Cur6, &c., de N. D. de la Victoire, C» S.)***«« 27 
** : — L*allegation que les demaodeurs sont paroissiens et fabriciens 
d'une paroisse catbolique roroaine ne suffit pas, mais il fallait 

alleguer qu* ils sont catholiques romains. (Do.)* •••.•.•••••••••••• 27 

Faillitb : — Jug6, (infirmant le jugement de la Cour Inf§rienre> :— Qu^il n'est 
pas oScessaire que Tatfidavit sous la see. 9 de I'Aete de la Fail lite 
1876 demontre que la reclamation n'est pas garantiej pourTU que 
tel affidavit eoit dans la formule Toulue par TActe. (Barbeau and 

Larochelle et al., B. R.) - , .••..••....••.• 187 

*' I'-SendtU. — Que les formules annez6es au dit Acte, ou autres en 

termes equivalent, doivent dtre suivies & la rigaeur. (Do.).»*.« 187 

*< : — Vide Acte dbs Ligeksbs. 
FwB! — Fide Mukioipal Cobpobattov. 
FoNDS DBS EooLEB :— Ft(2e Seiokbub. 
FoBBiON Principal: — Vide Agent. 
Foreign Vessel:— Ftcfe Seoubitt fob Costs. 

FRAis:^Mdme si une partie qui a reussi en premidre instance r^ussit en 
revisioD, la Cour lui refusera ses frais de revision, si elle est d'avis 
que la fraude a etc prouvee centre elle, et qu'elle ne reussit que 

pour une raison technique* (Blouin v. Laogelier, C. R.) 272 

" z-^Vide Election. 
Fraud : — La fraude ne se presume pas, mais doit necessairement dtre prouvee. 

(Neault et 8u Cjr, B. R.) H7 

«' :— Fiifo Fbais. 
*' :— Vide Insolyenct. 
'* : — Vide Nullite d*Aotb. 
" i-^Vide Sale. 
Fbaudulbnt Suppressions: — Vide Policy. 

Fbeigkt :— ri(20 Agent. ^ 

Fbokt Boab : — Vide Municipal Corporation. 

Oaois : — Dans Taction pour gages par garden charretier, le maitre n^est pas 
cm & son serment quant & I'engagement, ni quant an paiement. 

(Deuis V. Poitras, C. 5.) ••••••••• ••• 1^' 

Gaming Contract:— Tidk Batteau Race. 
Gar90N Cbabretier :— ride Gages. 



INDEX TO PBINOIFAL UATTEBS. 898 

PAGB 

Oabdiw :— L^ fait que 1« gaidien appoint^ ik unt saiflie wt mineor n'lDvalide 
pas la iaifie, si lea fffeU saisit sont denif ar6« en la poaseMJon du 
difendeur, et si le gardien est foloDtaire* (Cote ▼• Jaeob^ C* C.).. 5 

** :-*Un gardteo judiciaire refusant de li?r«r les effetu saisis & 
Phaissier porteur da Bref de FendiUoni ExpcnaB n'est pasnble de 
la ooDtrainte par oorps qu'aprds avoir eteooodamoi par le tribunal 
& les remcttre sous no certain d^Iat, el que oette orionnaooe lai ait 
cte signifl6e» (Oaurreaa ▼• Longobardi, G« C.)*m -..••...••....•• 196 

GavTB DB SuBBTiTirrioN: — Vide Seionbur. 

•• " :— Ftdtf 8VB8TITUTIOV« 

Habbab Gobpob :— As a general rule, where a minor is brought up before the 
Court by Habeas Corpus, if he be of an age to exercine a choice, 
the Court leaves him to elect as to the custody in which he will be. 
(Reg. ?. Hull, C* R.) ^.....••^ 136 

^^ i—Semble* — The above rule would not applj in the case of a girl, 
under 16^ leaving the house of her father, mother or other person 
having lawful chaij^e of her* (Do*)»*»««* •«•«•••••••••*••••••••«•••••• 136 

*^^ :— Nor in the case of a refractory child, under U, liable to be sent 

to an lutlustrial School under the 32 Vic, c. 17* (Do») •• ^ 136 

^ :— It is competent to a parly to inscribe in review from a judgment 
rendered on a writ of Habeas Corpus by ^ judge in Chambers^ 

\l/0*^» •••••••••••«••••••••••••••••■••••••••••••••••«•«••••••••«•••••••«••••••••« •••••• lOv 

HlOBWAT :— Ft(2s MUVIOIPAL COBPOBATIOW. 

Homolooation:— Fub App«l» 

Hg8BAB» ABB WiPB :— Altboogb, under the provisions of the Registry Ordi» 
nance, reproduced by article 1801 of the Civil Code^ a wife osDnol 
bind herself with or for her husband otherwise tb*n.aa being 
BomoMo as to property, she may nevertheless legally reoonuoe her 
hypothecary righu upon the property of her husband in lavor of 41 

creditor of her husband. (Thihaudeau v».Perrault, S. C.>— • 71 

^ :— A propre ameubli of the wiib may, daring the commnnity, be 
•Ibotutflly hypotliecated by the husband — and the wife, even if she 
have the ciaute de reprieee in her favour, and although she may 
renounce the community, cannot defeat euch mortgage. (Hamel 
et al. and Jranet, « • (y. /••«•••••••••.••••••••••••••••••••••••••••••••••«•••••••• 173 

^ f — A married woman can legally renounce^ in favor of a creditor 
of her huHband, her hypothecary rights on the property of her 
husband and of the community ; and this notwithstanding the 
provision of the Registry Ordinance, declaring that ^* no married 
'' woman shall become security* or incur any liability, other than> 
" an commune en Mens with her hnsband, for debts or obligations 
** entereii into by her husband before their marriage, or which may 
'< be entered into by her husband during their marriage^ ' (Do.)** 174 
" : — The question — whether, notwithstanding the Registry Ordi- 
nance, a married woman could legally become jointly bound with 
her husbamJ for the debt of a third person— -considered, and 
ob^ervationd in the three Courts respecting the case of Jodoin 0. 
Lufreene, 3 L. C. K., p. 189. (Do.).*— • • 174 

Htpothbc :— Ft(£e Husband aid Wifb. 

T1.LB0AL Pbbfcbence: — Vide Insolvehut* 
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Imhovkablb bt Dcstihatiov : — The appellant parohaBed at a bailiff'c aala^ 
held under a writ oX fieri fadoM de bonU^ lor taxes, oertain moveable 
effects forming the plaot o( a brewery, (the propnetor ct the 
brewery not objeotiog to the eale,) and allowed the same to remain 
on the brewery pr«*iniflee on storage ; the brewery was eoioe months 
afterward* sold by the sheriff under a writ de terris, the plant being 
still thereon, and adjudged to the respondent. The appellant gave 
no notice ot iiis claim to the gqpdsy and filed po opposition to 
withdraw thero« but, after the sale to respondent, sought lo 
reveudicate them in his hands, heU dismissing the action, that the 
said effects were immoveables by destination, and although the 
bailiff's sale had under the circumstances passed the property in 
the same to appellant, yet as he bad allowed his property to be 
virtually included m tlie sheriff's advertisement o( a brewery, he 
had only himnelf to blame if an innocent purchaser of the brewery 
retained all the plant which he found thereon when it was adjudged 
to him, (Budden and^night hgtMliU, Q. B«),— ••• ^••.•- 2T3 

Immovbablb, Oontbnts of:— Fids SHSRirr's Sale. 
lMPROBaTiO!»»'^ Fi<ie Expkrtisb. 

" I— Ftcfe PlREMPTIOV, 

Indictmbht : — Vide Munioipal Corporation. 
Inplubnob Ivdub:— Ffie Blbction. 

IkiUKOTiON : — The writ of Injunction is a civil remedy provided and regulated 
by the laws of England for the protection of property and the 
maintenance of civil rights -, and the Imperial statute 14 Geo. Ill.| 
chap. 83| sec 8, having enacted in effect, that in the Province of 
Quebec "in all matters of property and civil rights resort should 
• be had to the laws of Canada as the rule for the decision of the 
same/' and that all suits respecting such property and civil rights 
shoald '* be determined agreeably to the said laws and customs ot 
Canada" until changed by subsequent legislation ; and the 
proceeding by Injunction not having been established by any 
subsequent legislation applicable to the said province^ it cannot be 
allowed as a general remedy^ or as a jremedy in a case such as the 
present. (Carter v« Breakey et al., S. C.) ^......^.^ 113 

** : — ^The powers, of a civil nature, of the Court of King's Bench and 
of the Judges thereof, as created, defined and regulated by the 
provincial statute, 34 Geo. flL, chap. 6, sec. 8, and now vested in 
the Superior Court, and in the Judges thereof, do not include the 
power of granting writs of fiijunction. (Do.) •• .* 113 

'^ . : — Although for the reasons above mentioned the writ of In janction 
never has been, and is not now, in this province, a legal remedy 
excepting in particular cases provided for by the Legislature, of 
which cases the present case is not one, yet, the prerogative writ of 
BMPulaiiittf, which i» generally used " for public parposee, and to 
(pompel the performance ol public duties" has, at all times^ since 
this province became a British colony, been a legal remedy therein, 
as an incident to the public law of the Empire. (Do.).— —••..— .• H^ 
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ixJUNCTiaif :-^Th« writoflDJunotioo aod th« writ ot nuindamu$t although 
tbej roajTy in some oaaes, prod ace ** ncarlj identical effectn/' are 
not IB prioaple, nor generally epeHkiog^ the same ; and^ therefore, 
Ibo article 1022 of the Code of Civil Prooedore^ expresulj allowing 
the writ ol numd amu Bf in certain caseis cannot tie considered as 
cacitij allowing the writ of Injunction in the same 09L>*m» (Do.)*— ^1^ 

" :— Even if the writ ot mandamus and the writ of Injunction ought 
to be considered an substantial ly tho same, nevertheiesA the plaintiff 
would not be entitled to a writ of Injunction in this case^ it not 
being one in which a writ of mandamus would lie. (Do.)....#«.....* 114 

*'' The present case is, in principle, distinguishable from the cane of 
Bourgouin t. the M. N. C. Railway Company ; rhe grounds upon 
•wiuch it was held hy the Court ot Appeals that the plaintifl there 
could have maintained a mandamus, not appearing m the present 
case. (Do.)»« - ^ 114 

'* t — It does not appear that a writ of Injunction has ever been enforced 
in this province by final judgment in a case such as the present, 
and however desirable it may be that the procedure by Injunction 
should be esublished by the Legislature, the attempt to introduce it 
by. merely judicial authority would be equally dangerouH and 

illegal. (Do.) 114 

Ihsolyihot : — An affidavit made in the torm B in cunnection with sec. 9 of 
the Insolvent Act of 1875, but not disclosing whether the debt is or 
is not secured, is insufficient, and an attachment based thereon will 
be quashed. Btversed in appedL (Barbeau v» Larochelle et a1«, 

M : — Under the Insolvent law, a creditor who has no domicile in the 
Province of Quebec is not bonnd to give security for costs, thougb 
he has sued out a writ of attachment. (Reed v. Larochelle et al., 

^ I — The holder of negotiable paper, the maker and endorser of 
which have both become insolvent, and who has received a 
dividend from one of them,, cannot prove his claim against the 
estate of the other tor the full amount mentioned in the paper — on 
the contrary he must deduct the amount of the dividend received 
from the estate of the other party. But if, after proof roade^ 
dividends are received from the estate of another paity, the 
creditor is, nevertheless, entitled to dividends upon the whole 
amount proved ; provided the dividends do not exceed 100 cents in 
the dollar on the balance really due. - (In re Roohette, Insolvent, 
S. C.) j^ 9T 

<* : — One Farmer, an hotel 'keeper, being largely indebted to the 
^ appellant, a Notarial Deed of Sale, duly registered, was passed 
*faetween them, whereby Farmer sold to the appellant, with right of 
redemption within three years, certain moveable and immoveable 
property, comprising the hotel and furniture, being the bulk ot bis 
estate, for a certain stated valuable consideration. Farmer 
remained in possession of the property under lease from appellant, 
and continued to carry on his business as usual. About ten 
. nwnths afterwards he became . bi^nkrupt and the respondent was 
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af pointed bi8 assignee. In the meantime appellant bad^ wiib 
Farmer* 8 consent, granted a lease ol the mofeables to Tribey and 
Johnson, in whose bandn they were when respondent revendieated 
them as part ol Farmer's insolvent estate. Trihey and Jobnaon 
did not contest, but the appellant intervened and claimed the affeeta 
under the deed of sale above menlioued. The renpoadeat, aonieat- 
ing the intervention, prayed to have tba deed in question annulled 
and set aside as having been made in fraud ot Farmer's creditorCi 
Jkeldf that under the circumstances there was no Iraad or illegal 
preference either within the provisions of the Insolvent Act or of 
the Civil Code, and that even were fraud disclosed, the Court could 
not, on such an issue, declare fraudulent and annul that part of the 
deed affecting the immoveables. (Bell and Bickaby, Q. B»).«...»..« 243 

IrooLVBNOT :— -Such construction must be'gtven to the Insolvent Act in the 
matter of fraud as to Ic^ave creditors some hititude to exercise 
vigilance to secure their debts, and debtors hopeful and energetic to 
work out their salvation, if neither on the part of the one or the 
other there appears evident intention to defeat the reme«lies of 
creditors or ol»tain fraudulent preference in contemplatk>n of 
iniH>lvency. (Do.) ..i m..... ••••f.. 243 

« : — An insolvent co-partnership cannot, under the Insolvent Act of 
1876 and Amending Acts, offer two compositions; one to the 
creditors of the co-partnership, and the other to the creditors of 
the co-partners individually or of any of them, (Oelinas et al. and 
Drew, C. B.) -.... 361 

(f : — Irrespective of the objection above stated, the deed of composition 
before the Court could not be confirmed ) because as regards the 
CO*partnership composition it is assented to by the co-partnership 
creditors only, and is not assented to by the required majority of 
those creditors^because even as regards the compositions offered 
to the creditors ot the co-partners individually, the creditors of 
the co-partnership had a right to vote, and the last mentioned 
compositions are not assented to by the required statutory 
majority of the separate creditors and co-partnership creditors 
counted together* (Do.) .•••••••••.••«««*.••«••••••••••••••••••••••••••••••.•• voi 

<< t-»A creditor for an amount under $500 is without quality to 
petition against resolutions passed at a meeting of creditors or 
agaiast the appointment of an assignee. (In re Morgan & Sons, 

^' ;^^Vide Failutk* 
Inbpiotiov of Mivutks:— Fide M^kdamus. 
IvTBRLoouToaT JiTDOMiNT :— The judge who renders the final judgment can 

reverse all interlocutory judgments. (Arober v. Lortie, G. &.)••.?•<» 159 
Joint Lxabilitt :— Ftde Hvsbamd avd Wipb. 
JouBNALiBa:— Fide Ofpicibb Public. 

JUDOB AT (}BAMBBR8:— Fids SUPBBIOB COUBT. 

JuRiBDiCTioir:-.^La Cour du Magistrat de district, en matieres civiles, a'a pas 
jarisdiotion sur an d^f^ndeur resiJant hors du district oik la Cour 
siige. (Bxparte Fiset, C. S.)........ ^ 102 
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JvBiSDioviov :— Utie MtioD en declaratioii d'hjpoth^u^, pour ane aoinmede 
$36, n'eat poa da reaiort de 1a Gour de Gireait noo app«lable. 

^ i-^Vide SvpcRioB Goubt. 

JvROB:— Fir<k MlBTRlAU 

Lavdlobd a?id Tkvant: — Cote parohased an agricaltaral implement from 
Giograsi a dealer in such things, with the anderfltamhng that it 
should be removed without delaj. Sbortlj after the sale Cot6 went 
for it, but in connequence of snow having fallen and ice formed 
about the instrnmeoty it was feared that ii might be injured by the 
butting of it out, and it was allowed to remain until the spring- 
some months — when it was seized for rent due by Gingras, — Held, 
That under the oircumstanoes it was transiently and accidentally 
on the premises, and not subject to the landlord's privilege. 

<McGreevy v* Gingras, and Cote, S. C.)«*** • ••• •••••• 196 

" :— Where^ by the lease, domicile is elected by the leasee at the 
premises leaaed, the rent ia payable there, and if no demand of 
payment have been made, prior to suit, at such domicile, the action 
will be dismissed, provided defendant shew that he was ready to 
pi^ his rent there, and bring the money into Court, (Hearn v. 
MoGolrick, C. C.) 368 

Latbvt Dcfbct: — Vide Aooidbbt, 
Liasb: — Vide Landlobb avd Tbhavt, 

liBoiaLATUBB FROTiNOiALBt — ^Lcs Legislatures Proviocialea n*ont paa le 
poavohr de )6gif later aur lea queationa ooncernant le commerce et 
Pindoatrie, ai oe n'est pour se former une source de re vena pour lea 
fine provinciales* (Hart v. Corporation do Comi^deMissisquoi, 
C. C.).. ^ 170 

** : — Vide Actb bbs LiCBvaBS. 
Life Ivbubanoe: — Vide Policy of IirauBAVOB. 
LiQUBURs Enivrantbs: — Vide Cohbbil db Comte. 

LiBTBB Blbotoralbs :— L'acte electoral de 1876 veat 1 ^ • Que le rdle 
d'6valuation soit eondusif qaant A la valenr de la propri6te» 2 ^ • 
. Que personne ne soit sor la lists dee eiecteurs, sM n'est sur le rdle. 
3 ® • Que tons ceuz qoi paraiaaent qualifiea par le r51e aoient aar la 
Hate electorale, & moina de diaqualiOcation peraoonelte de nature A 
ne pouvoir apparaitre par le rdle* (Lea Liatea Electoralea de 
JkaiDOuraa&a*) ••••••••••••••••*••••••••••••••••••••••«••••*•• •••••••••••■••••••••• ouo 

** :— >Le Code Municipal eneeigne la manidre de a'attaquer aa rdle 
-d*6valaatioa, et dana ane piocednre collaterale, eomme noe con- 
teatatioD dee listee electoralea^ on ne pent remettre en oonteatatioa 
ee qai A ete finalement decide quant i ce r61e. (Da) •.•••••••..•••••• 308 

<* :— Le aecretaire-tresorier n'a ancun droit de oorriger le rdle 

d'evalnation* Ce rdle eat son seol guide. (Do.)**** •• 308 

\* :— La date de la qualification d'un etecteur est celle de la liste, et 
o'eet au moment oik se fait la liste par le secr6taire-tresorier que la 
qualification doit ezister et appandtre par le r61e« (Do.) • 308 
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L18TS8 Bliotoralks:^ A . et B. poet^ent conjointementet par e^les partA noe 
propri^te ^vaiuee ao rdle 4 $200 ou $300. Ni I'uo ni raotre ne 
doivent dire nih^ sar la Hule. De mdme^ ni A* et B. *>«Dt ooajoiote- 
uient et par dgales parts locataires d'aiie proprieie pour iaqaelle ila 
patent annuellementy d'aprde le rdle, $20 oa $30, ui Tun ni Tautie 
ne doivent dire sur la liste. Dans le premier caM, pour que les 
deux votent, il faudrait que la propriete liil dvalaee & aa nioios 
$400. I ana le second cas, pour que leA deux votent, le loyer devait 
dtre d'au moins $40. Mm si A. et B. poAsedent ensemble nne 
propriety de $300, mais A. pour un tiers et B» pour deux tieri«, B. 
▼otara mais non A. ; la mdme regie pour lowers. (Do.) .....•.».•.••• 30& 
" : — II y aura plainte au Consei) contre la liste faite par le secretaire- 
tresorier, ou appel au juge de la ddcision du Conseil Muroefi plaintea : 
I®. En vertude la sect. 33 de Tacta electoral de 1875, qui 
ddcrdte que si, sur preufe, le Gonneil est d'aTin qu'une propriete a 
ete loude, cedee ou traniportee daos le Mufbut de donner A 
qnelqu'un le droit de vote, il biffera de la liste le nora de oette 
person ne, aur plainte ecriie & cet effeU 

2 ® • Sur des fails enlevant le droit de voter A quelqu'un qui 
d^aillenrsaurait toutes les qualifications requises, qnand ces fails ne 
peuvent pas apparaitre ni par le rdle d'evaluation ni par la liste 
dleciorale, comnie si quefqu'^uri inscrit sur Ta liste n^est pas sujft de 
8a Majeste, ou est frapp6 d*inoapaoite legale, oomme, par exemple, 
interdit pour cause d*ali6nation mentale, feloo. 

3 o . Si le seoretaire-tresorier a mis sur la liste quelqu'un qui 
n'a pas droit de vote par les articles 11, 267 et 270 de l*aote 
electoral, sect. 14, amendde par 39 V., cb. 13, s. 2^ 

4 ® • Si le secritaire a omis quelqu'un qui, par le rdle, ait le 
droit de voter, et non d'ailleurs dequalifie, ou sMI a m^^ere le oom de 
quelqu' un qui, jffor U rSle, apparaisse be pas dtre qudlifif • 

6 ^ • Sur des (aits qui peuvent aflPecter le droit de vote et qui 
n'apparaissent pas par le rdle, corome si un locataire ne tient pas 
feu St lieu. (Sect. 2, par. 5, aeie dleotoral de 1876.) (Do.) 30» 

« :— Le curd, oomme ooeupant tepresbyUre, n'sst pas occupant dans 
le sens voulu par I'acte dieotoral, vO que le preabytere n'eflt pas un 
blen iroposable. Or o'est sur les biens-fonds imposables qu'est base 

le cens dlectoral. (Do.).... ^•. • •••.«....•.•• 309 

LoGATiuR ET LooATAiBB : — L'art. 887 dtt Code de Procedure a plus d*dtendue 
que Paru 1641 du Code Civil, et, en donnanl k la Cour en vaoance 
le droit de oonnaitre des actions *' resultant des rapports eutrs 
locateurs et looataires/* il comprend une demande spdciale pour 
obtenir la cessation d^un trouble dont le locateur est responaable 
et garant. (Proc. Gen. pro Reg. v. Cotd, C. S)........m 235 

** :— Un locateur qui souffre qu'un de see locatairee change la 
destination des lieuz 1oudp,~-en j ezergant une Industrie qui rend 
inhabitahles les lieux louds par ce mdme locateur aux locatairee 
voisinsy— est censd avoir permis ce cbangement de destination, et 
sa responsabilite est la mdme que s'll Teat specialeroent autoris6 
par un bail. Si les stipulations du bail s*j opposent, le locateur 
seul pent les invoquer et en poursuivre la fiddle exdcution ou la 
rdsiliation. * (Do.).^...... #•••• 235 
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IjOCAT^mi ST LocATAiRB :— Malgre une ol<Qiie de k>q t>ail ^ortant qae lea 
ani61ioratioD8 et adilitions qu*il tera resteront au prupri^taire, ud 
Jucataire pt'Ut eniporter lee clt&aeis doublen qu'ii a mU & ane 
inaitH>D« (Planioodon v« Lelebvre^ C* C.).,««.«*...«m«« •••••••••••• 288 

LoDOsa:— Fidfi Sebticb. 
Maitbb.:^ Vide Gaqk8« 

Maxdaxus :— a member of an koorporated tailding eooiely ia not entitled to 
demand an intipection of the minotes kept by ibe direotore of the 
aseooiaiioQ, unless there be a parliamentarjr direction to that effect, 
or be shew that he ban an interest or is under the influence ot a 
lawlul motive in demanding the inppeoiion* {£eg. ex rel. 

Liangelier ▼. Laroohe^ S« Q,')*»——mmmm— •—•••••*••••••••• •••••••••••• 239 

" : — The fact of taking a reasonable time (three days e.g.) to consider 
and take advice before complying with the demand, is not a refusal 
sufficient to justify a resort to the remedy by mandamus. (Do.)*** 239 

Mabbibd WoMAKi—Ftie Husband and Wife. 

McAbUEB OF Damaobs : — ^The measure of damages for the detention of a vessel 
after a collision ia the amount she can earn while uneniployed by 
reason of it. (The Normanton, Y. A.) 303 

If ivoB :— Vide Oabdibn, 

" I— Vide Uabkas Corpus. 

Mistrial :— Ob a trial for forgery, the panel of petit jurors, returned by the 
Sheriff, coniaiaed tne naoiea of Robert Grant and Robert Crane. 
The name of Robert Grant was called from the panel as one of the 
jury, and Robert Grant, as was supposed, went into the box, and 
was duly sworn as Robert Grant without challenge. The prisoner 
waa convicted. Before the jury left the box, it waa discovered that 
Robert Crane had liy mii*take answered to tfae name of Rol ert 
Grant, and that Rotiert Crane waa really the person who served on 
the jury. On a reserved case, hdd^ that theie had been a mistrial, 
and the prisoner should be tried again, Dorion, G. J., and Sanborn^ 
J«, dissenting. (Reg. v. Feore, Q. B.) 219 

MuvioiFAL Cobfobatiov :— An indictment will lie against the corporation of a 

rural municipality for non-repair of a highway, although it is a 

' front' road of whi6h each proprietor ia bound to repair his frontage. 

(Reg. y. (Jorporation of Si. Sauveur, Q. B.)....<m 283 

i< :— In euch case where the corporation, after conviction, cauaea 
the road to be repaired, a noerely nominal fine will be impoaed, and 
costs will not be awarded *n favor of the private prosecutor. (Do.) 283 

tt- r— Ft(fo AOOIDKMT. 

'< Office : — The right to a municipal office must be contested 
according to the provisions of, and in the manner prescribed by, the 
Municipal Code, and not by quo warranto. (Fiset v. Fournier, 

C.R.) , 334 

ti :— No review can be had of a judgment of the Superior Court 

concerning a municipal office. (Do.) 334 

Nautical Asaassoaa: — Vide Collision. 
Neoligbncb : — Vide Accident. 
Nbootiable Papbb :—ridk Insoltekct. 
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NoTics OF Dbposit: — A partjr who iMcribes in reyiew and inakM tb* 
reqaired deposit witbin eight daja, ie not boand U> give notioe 
thereof within the sane delay to the adverse party, but may give 
DOlioe at any ttme afterwards, the -law not determiiiing within 
what delay that formality is to be obsenred. (Lewis et aU ▼• Leria 
and iLeDoebec Iw Iw Co*, U« &•)•••••»••••••••••••»•••«••••••••••••••••••••■• 372 

NcLLiTE d' AcTB : — Uo aote attaqae oomme fait eo fraode des ertonciers ne 
peat dtre anoule par la Goor sur un plaidoyer A one opposition, m 
les condusious da plaidoyer ne demandent pas qae la nolliCe eo 
soit prononcee. (Bloain ▼. Langelier, et Laagelier, Opposaoty 
C. R.) ^..•.... -....^ —•...^ ^^ 272 

Officub Public : — Un journaliery trayaillaot & an outrage mooicipa1| n'eai 
pas pour oela an ofllcier pablie ayant droit & an roots d*aTis arant 
d'dtre poaraaiFi en dom mages en raison de la part qn'il peat avoir 
pris & oet ouTrage. (Holton et Aikins, B. £•)...•••••». •• 28t 

Opfositiov: — Vide Afpbu 

Obdbbs Illboaux: — Vide Aobht. 

OuTBAOB MuiriciPAL: — Vide Oppigibe Public. 

Paibmbvt :— Fide Billbt Pbomibboibb. 

Parole Bpidbvob :— Althongh the ambigaoos terms of a written instrament 
may be explained by parole evidenoe of a usage, they ean not be 
explained by parole evidence of a conversation which took place 
when the contract was made. (Connolly v. Provincial Insaranoe 

Paboibbibv: — Vide Fabbiqub. 

Pabtvbbship : — Vide Ivbolvbvct. 

Passbvobb :—Fu2e (^hhon Cabbibb. 

Pbvdino Suit: — Vide Costs. 

pATMBiiT: — Vide Subbooatiosi. 

Peval Action :— In an action for the recovery of a fine nnder the scctioos UB 
and 246 of the Qaebee Election Act, U is saQcient to allc^ and 
prove the giving of drink or other refreshment by a candidate to aa 
elector daring the election, witboat alleging or proving the existence 
of any wrong motive whatever. (Philibert v. Lacerte, C. A.).—.- 152 

Pbbbmptiov :«^A phrempUon d^inetanee cannot be granted in a e^ee, where the 
proceedings have been Bospended by an inseripHtm en /otur. 

(Anderson v. Sanborn, C. &.)••••••••••.••.•. ••••••.•••.••.••.•• 206 

<* : — La partie obtenant la peremption d' instance a droit aux d^pens. 

(Germain v. Laoonri*idre, C. S.) • .••..•.•••..•• 271 

PBTinoir:~F»de Ihbolvbnot. 

Plaidotsb: — Ftile Nullitb D*Aon. 

PuomiFF: — Vide Exobftion to tbm Form. 

Plant :—Fufe Immovbablb bt Dbbtikatiqh. 

Plbadino aud Praotiob: — Where a plaintiff is ordered to give security for 
costs iiy the fir^t day of next term, he cannot, by famishing security 
in the intervening vacation and giving notice thereof, compel the 
defendant to plead, even preliminary pleas, before the said first day 
of term. (Kennedy v. McKinnon, C. C. non«app.).....— ••••••••••••• Z6B 
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Peucnr:— ^Wbere, by ibe terms of a policy of ioaurance,^ the statements and 
representations ot the application for the polioy are made part of the 
oontraet, and by the policy all socb statements and representations 
are warranted u> be true, and the application contains false repre- 
sentations and fraadnlent suppressions, the same nmy be urged by 
the insurer as a cause ol nullity in the contract, and an action lies 
to have the policy cancelled and delivered up. (K. Y* Life Ids. 

Co. V. Parent, 8»C.) ^ ^ 16S 

** i — Where the misrepresentations contained in the application are 

to the knowledge ot the assured, such nullity may be invoked by 

the insurer without aoy return of premiums paid* (Do.)« 163* 

** : — An assignment of the policy can convey no greater rights under 

the same ttian the asciured himself bad. (Do.) Ili8 

*^ : — In this case, the party assured was but a prite^nom, the policy 

was transferred immediately after it was issued, and was in the 
hands of the defendant nothing more than a wager or speculative 

policy.. (Do.) ».....••.• ^^ M 163 

** : — fide Compagnib d'Aisusahob. 

** :— Fu2e ETooDKa. 

PoHv MvnoiFALt— Ficfe Domuoaa. 
PsaonoB :^ Fide Yubs. 

PsBLDfiiUBT Plba :— Since the jurisdictipn of the Circuit Court in (Quebec and 
Montreal has been restricted to $100, no deposit is required with 
preliminary pleas iathat Court.- (Kennedy ▼• McEinnon, C.C.)... 356 
PmosiPTloii.'— La prescription cr6ee par les articles 2260 et 22(V7 du Code 
Civil n*6tant pas settlement une pr6somption de paiement mais nue 
dteheance centre le cr^ancier retardataire, et etaot une presomption 
^uri9 et dejure de Teztinction de la dette, elle n'admet pas de preuve 
oontrairey et ne pent 6tre infirmee par la delation du serment d6ci* 

Boire. (Fuchs V. Legare, C.C).) ...,.« ...r...*. 11 

it : — ^Mais dans les affaires commeroiales oil la somme ou yaleur dont 
il s'agit a'ezcdde pas (oQ^ ou pent deferer le serment & la partiequi 
oppose la prescription sur I'ezistence d'une promesse ou reconnais- 
sance verbals ou d*autre interruption ou renonciation qui ne lui 

permetpasde Hnvoquer. (Da). •••••• 11 

** : — jlh'tfr oii la somme ou valeur ezodde $50. (Do. )•••••••«••••••••••• H 

:^V%de CoTiBATioin SooLAnouK 
:— Ftife Pbomsuobt Notb. 
: — Vide Rbfbtition sb Dbnxbbs. 
P:— Fids PBOMiBaoBT Notb. 
PnaoMPnox ixb Paibmbmv:— Vide Billbt PBOimmBs. 
PBBTB-4I0X:— Fids POUOTr 
Psbutb:— Fids AcmoH Pbhau. 
PxBVTB Obalb:^ Fide BiLLBT PBOHiasoaar. 
PsiYZLBaB s~ Fide LahbIiObd and Tbhaht. 
Pbitt G<K7]raiL:-^Fide CoLUSiov. 
Pftnc BB Vbmib t^Vide Baaoiumxm bb Ybhis. 
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Proosditbb:— The Code of Civil Procedure of Fraooe, and the deeiaiona upon 
it, are not applicable to civil prooeedioga in the Goarta of the 
piOTinoe of Quebec, which are governed by a Code of Prooedare 
having the effect of etatute law. (Anderoon v. Saaborii, C.B.).».*«« 20$ 

*< BaoBnciNATOZKB :— Vide EimmoK. 

Psoob8«Vbbbal :— Un procdb-verbal ne peut dtre modifie que par an autre 
«. procdfi-verbal fisiit de la ni6me maoiere; et tout Ksbangement 
qii^un oonseil municipal pn^tendrait faire & on procds»verbal aa 
nioyeo d'uDeairople resolution eat abaolumeot nul et aans effet, et 
cette nullity petit Mre invoquee en tout etat de cause. (Holtoa 
et Aikius, B;R.).....^ ^ —....... 389 

PROHIBITIOM :— The Council of ihe Section of the District of Quebec of the Bar 
of the Province of Quebec, when inveatigating an accnaation againat 
a mennber ot the profession brought by the Syndic of tlieBar, ander 
nhe proviaiona of 29 and 30 Victoria, cap. XXVIL, iaaCorporatioa 
eiercleiug a corporate franchise not subject to proceedinga in pro* 
hibition. The contsluaion of such Council ia conoludiTe on the 
nature of the offence charged, eubject only to kn appeal to the 
General Council of the Bar; and is in no way anbject to control by 
the Common Law Courta. (0' Farrell n Braaaard et al», C* £•)•»• ^ 

" :— Fide Supuiob Coubt. 

Pbomissobt Notb:— In an action againat the maker of a note payable on 
demand, and generally, want of preaentment ie not a ground of 
demurrer. But if the defendant tender the debt and interest before 
plea filed, and bring the money into Court, the plaintiff will be 

condemned to pay coata. (Archer v. Lortie, C. &•)•••••• ••••••m W 

** : — The endoriement of Ipaymenta on a promiaaory note ia not an 
interruption of preacriptioo. The limitation of fiire yeara operates 
aa a statute of repoae which extinguishes the debt, and nothing less 
than a new promise in writing^^an suffice to found an action upon* 
Any endorsement of' intereat or part payment of principal ahoald be 
written b? the debtor and aigneJ by both partiea. (Caron et al. ▼• 

Proof :— If secondary evidence be adduced, without objection, it is presumed 
that the party, who might have objected to such eWdenoe, bat 
failed to do so, has waived hia right to urge such objection. 
(Thwaites v. Coulthurot, S. C.)—.. • '^ 

PaoPBB Ambubli: — Vide Husband and Wifb, 

QuALOiOATiON :— Vide Elbotion. 

Qubbbg Liobnsb Act: — Viiie Aoib dbs LioaNSBS. 

•QuBBN's BbNOH:— ;7<// SUPBBIOB COUBT. 

Quo Wabbanto I'-Vide Municipal Offiob. 

RaPPOBT DB DiSTBIBUnON:— fVi// Appbl. 

Ratb OF ExoHANGB:— The promoters having stated and proired their loss ia 
tJnited States currency, the Registrar and merchants reported an 
equivalent amonnt in gold, n6t at the current rate of exchange bat 
at xhe rate as on the day of the collision. The Ooorty upon con- 
testation, maintained the report. (TheFrank|y«AO*«*M*«oM«MMM ^^ 
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RaoLAifATlDKv— Uoe reolatnatioD oe peat dtre regue, aprds le d^lai fizft par 
I'artiole 720 da Code <]e Proo6dare, qu*aveo la periniasion de la 

Cour. (Shortifl et Norroand, B. R.).»«.*m*.««»«*.« •••••• m«.**«««m«. 38*2 

^ t-^yUg Failutb. 
fiavRA^oiOBT Child:— ^iV/# Habbab Cobpub. 
Rbsbtbt Obdinamob:— TiV^ Husband axd Wvb^ 
Rbmisb : — Fiifg Billbt Pbomusoibb. 
Rhht : — Fide Laivdlobd and Tbnant. 
Rbntb AmnnuMx^FUg Cotibationb Soolaibbb. 
Rbntb CoNSTiTUBB:~rii^# Bbsoluhon db Vbmtb. 
Bbkunoiation :— f7</# Compagndi d'Assubanob. 

** :— Fide Husband and Wibb. 

RBPRncni' DB Dbnibbs :—L' action en refltitotion d« rindft.ne se pre^srit qoe 
par 30 ana, alors in^me que son ezercice suppoae I'annulation 
prealable d*on oontrat dont la reecision ae preacrit par un tenipa 
plufi ooart, (Uraulinea dee T. RiTi^rea n Com. xl^Boolea, C Jt.}..» 32$ 
^ I— Vide Sbignbub. 
SanaBU:— Ff</# Husband and Wifv. 

Rbfbob d'Instanob : — The pnrtiea to the oaase must be pat in default to anawer 
the petition en rqnrUe d^ineianee before judgment can be given 
upon ity tu., there must be a demand of plea» (Hamel t. LaliberlCy 

b.C.) ^ ^ ^ ^ 242 

" : — A judgment ol the Court, declaring the continuance well founded, 

10 requisite, even where no canae ahewn againat the petition* (DoO*< 242. 
lUsBBTBD Case:— Fide Mbtbial 
BBSOLnroBT Afmojx i-^Fide Pouox. 

RBaoLVnoN db Vbntb : — Dana le reaaort de laContome de Paria le ceaaionnaire 
pur t-i bimple d*un prizde vente, aana autre atipulation, pouvait 
ezeroer Taction en reaolution de ven^ pour d6faut de paiement aoit 
total, aoit partial du pnz* La demande en reaolution pouvait auaai 
6treform£e pour defant de preatation d'une rente oonatituee, priz 
d*uD immeuble — mdrae par le vendeur qui avait poorauivi le paie- 
ment du priz. (St. Cyr v. MiNette, C*. K,)^.^ ^^ 36» 

Bbtubn ov Sbbtiob z^Fide Sbbtiob. 

Reunion au Doxainb :— rii// Sbionbur. 

Sbybndioation : — Dana une action en Revendication, all j a d6faut|- raffidavit* 
sur lequel le Bref emaae fait preu^e primd/acie contre le defendeur, 
et le tribunal pent condamner ce dernier aana autre preuve, bien que 
Taction aoit b&a6e aur une convention apeciale qui lui donnait la 
poaaeaaion dea objeta revendiqu6a. (Bergevin v. Termilloni C».SO«^ ^34 
{But eee Orehen o» ffageriy, p. 386«> 
'' 2— Vide AwiDAYra. 

^iETTMwi—Fide H abbas Cobfub. 
** I'-Vide Municipal Officb- 
" i^Vide NowoB of Dbposft: 

BoAD^ NON BBPAiB OF :— Vide Municipal Cobfobation. 

ROLB D'ETALUA1ION:~rti20 APPBL. 

" ** :— Vide LiSTBS ELBOtORALBB. 
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Salb :— One Naalt being indebted to Pacaud in the sam of $1900, ofi^»ed mm 
Becurity a moiigHge on Ihree pieces of land, and a deed tnm aooord* 
inglj ezecDled | kkit it baing afterwards foond thai NaolC omild not 
legally hjpoibecate ooe ok the three lou, a Deed of Sale waapaassd bjr 
which he oonvejFed to Pacaud the said lot for the expressed pries mi 
$400, with the f^rbal undefSUadiog th*t assooa as the whole aanoKat 
dae was piaid to Pacaud he would reconvejto Nault the lot in <|uestioiK 
About two months afterwaixis Nault became intpWent and fled the 
country. The two lots mortgaged having been brought to sale 
realized sonte $900 for Pacaud, who then claimed the right to retsiu 
the third lot for the balance' due him, whereupon Huston, a judgment 
creditor, (while admitting the validity of the mortgages) attacked the 
Deed of Sale as simulated and ft-audulent, and contested Pacaud's 
right to prevent a judicial wale of the said piece of land, Held :*Tliat 
the Deed of Sale was simulated and void for total want of consideration, 
and the property never having passed under it, the land could be 
brought to sale as still forming part of Nault's estate. (Pacaud r. 

Huston, Q. B.) - 214 

" i^Fide iNSOLTBaPOT. 
Skamah's Wages. — Where after a collision the vessel injured was docked for 
the winter and the resuming of her voyage could not take place 
until spring, by reason of the navigation of the St. Lawrence being 
closed until then, Held.- that her owners could not recover as part 
of their damages the feamen's wages while idle during the winter, 
and no more than would suffice to send them to the place where 
they were shipped, and to pay iheir wages until their arrival there. 
(The Normanlon, V. A.) SOI 

<< :— Vide Shouritt vob Cons. 
Shoondabt Etidbnob:— Ft(2s Pboof. 
Sbocbed Dbbt :— Vide Ibboltbnot. 

Sboubitt fob Cona:— a seaman of a foreign vessel suing for wagee^ and 
describing himself as '*of Norway, now at Quebec,'* will be compel- 
led to giv« security for costs. (Andersen v. firusgaard, C. C«) 287 

ti :— Where, by a letter addressed to the suppliant, the Secretary oi 
the Public Works Department stated that he was desired by the 
Minister of Public Works to ofier the sum of $3,960 in full settlement 
of the suppliant's claim againiiit the Department, an application on 
behalf of the Crown for security for costs was refused on the ground 
that the power of ordering a party to give security for costs being a 
matter of discretion and not of absolute right, the Crown in this 
case could suffer no inconvenience from not getting security, as wsU 
as on the ground of delay in making the application. (Wood v. 
The Queen, Sup. Ct.) ^ ^^ 

** :— Application for security for costs in this Court must be made 
within the time allowed for filing statement in defence, except under 
special circumstances. (Do.}««««*i«* • • •••••••#• ••••• ^' 

<* i—Fide ImoLTBMOT. 

•< z^Fide PhBADOxm axd PBAOim. 
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SxioHiTK :— 'DeiMiia TAete SmgBenml de 1864^ iMMigMun oe tODt t»Ias t«»iM 
de pAj^«r aa fonde dcs 6ool6ft 1« qaftnuaiidmt engi p^ 8. R. B* C», 
ebftp. 15^ see. 77, eton Migoeiir qai a«ra iDdmoMni pftje 1^ dite 
tftxe pent en vftpeter le monUnt m4mc eontre les gtcoawanw des 
oommJaaairea ik qai il aura ainai payc. (Ulauliiwe das Trots 

Bifi^rea v. Com. d'Eoolti da 1a B. da Loup, C. R.) ft 923 

** :<— Avaot 1864^ loraqn'ua aaignenr daveoait proprictaira d'oae tanre 
dana aaaajgoeuria, soit par aobafti aaceeaatooi eohanga ou tout antra 
litre, il y aTaU alora reaoion de caUa terra a^ domaiaa. (Poaliot^ 

aa-qualite r. Fraaar at Fraaer at al« oppoeaota, C. 8.)«om^ • 349 

** : — DaDs le oaa d'heritafa, oatta rtooion a'operaiti noo paa ao yartu 
da la xigla *' i^rogatitm cq|H< naiunm nirogoHt" mala aa yarta 

da Farticla 53 da la Coatuma da Paria. (Do.).. • - 349 

** :— Capendanty via-A-ria d'un e^goaar grave da aabatitntioo, oatte 
reunioo a'etait en loi qoa taniporaira, at oeaaait lore da rouvartore 
da la sabatitutioQ, 11 teliait dtra propriltrira abeolu da la aaigoearie 
poar qua aatte r6uoioD ea fit d'naa maniere inoooi mo table. (Do.)« 349 
** :— Mais si, dana la caa d'^chaoga par on aeigDear greve de aabati* 
totioo, Tappele ratifiait subsequemment le dit cobangei aoit 
ezpressenteoi, soil tacitement, rimmeuble re9n an 6ahaDga par le 
aeigoeur etait alors subrog6 & oelui greve da substitutioo donoe par 

lui en oootre-ecbange. (Do.) ...«••.... ..*• • 349 

Sbrmbht DaoiaoiBB :^ Fide PaBaoBiPTiov. 

<< vu JAjJTRMi—Fide GAftss. 
SBSTioa:—W beret be defendant is desonbed as being of the city of Quebeo, 
and i*ervioe is alleged to have been made at bis domicile, ai QiubeCf 
sacb mention is a sufficient indication that the city of Quebea is 
intended* (Hearn ▼• Moloay, Q. B.)««.M**«.»«.«».*«M««MM««*«*»*f*- 339 
^* :-— In such case, the omission to atate the diataoca from the BailiflTa 
reeidence to the place of service, aad from the Oourt Hooaa to the 
defendant'a domicile or place of service, does not invalidata the 

return. (Do.) ••••• • •• •.•••••••••••.••••• 339 

^* :— A defendant lodging at the private dwelling«hoase of another, but 
in rooms partly furnished by himself,aDd taking his meals elsawhara, 
is validly served by leaving the copies of writ and declaration at the 
door of the houae where he is so lodging, speaking to a servant 

employed and living there. (Do.)***** •••••.. .•••••••••••••. 339 

Sheriff's Sale:— By law the adjudication of an immoveable at a Sheriffs 
Sale is without any warranty as to contents, and the a^ijudieaiairt 

Purchases per aoersionem and not per tnemuram. (Douglas v. 
louglas, and S6miuaire de (lu^bec, S. C.)..«.««.... » •••• 197 

" :— Fids Ad/ddigataibe. 
Simulated Deed :— Vide Sale, 
Steamboat Com pant :— Fi(2s Common Cabbibb. 

ScBROOATioir '.—Subrogation cannot be allowed under article 1166 of the Civil 
(^e, unless it ap^iears that the person who claims the subrogation 
paid the debt in relation to which he claims such subrogation. 

(Chinic v. Canada Steel Ck>., C. R.) •«••• 1 

*' :* QiMsr^— Can a tacit subrogation be claimed under a deed which 
in express terms discharges the privilege with respect to which the 
sut rogation is claimed— the hypothec having been discharged in 
the Registry Office? (Do.) ....mm, „ 1 
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SimsTiTVTioir: — ^Les gnwia de sabstitution aont proprietoiree. lis ne peovMit 
Her 1m appel68^ mais ils peavent alieoer, el lean aolet d'alieoatkm 
flont TftUblet tant que la sabetitntioii doot ils lODt gre?e« a*Mt pas 
oarerte. (Poulioti isqualiUj t« FVaaer, e( Fraaer et al^ Oppotaota, 

SvFKBiOB CoTTET :-^Tbe Soperior Gonrt and its Judges have exclusive eoDtrol* 
ling and reforming power orer all inferior Courts and all Corpora- 
tions^ and no proceeding for controlling or reforming the acts of an 
Inferior Court or Corporation can be inaugurated withooi tbe 
authorization of the Superior Court or of one of its Judges. The 
Court of Queen's Bench has no power to authoriae the issue of a 
writ of summons out of tbe Superior Court in aojr demand for 
Prohibition; th<« power vested by law in a Judge of the Superior 
Court at Chambers to authorize the issuing of such a wrH is a 
power inherent in the Judge as such, and the Court of Queen's 
Bench is nowhere vested with the power to allow such a wrii, <»^ 
with' any power of review over the conclusion of the Judge at 
Chambers. (O'Farrell v. Brassard et ali C. B.)**«« ••«^ 3S> 

Tendir .'—Field Promissobt Note. 

Tbansfobt Simulb: — Vide Bleotxov. 

l^EATIKO:— Fufe ElEOTIOV. 

Tboublb:— Fide Looatbub bt Looataibb.. 

Ultba Vibes:— Fide Aotb des Licenses. 

Undub Ivflvbvob : — Fids Election. 

Ybbdxot :—Fid0 M18TBIAL4 

ViTES :--Un proprieiaire ne sera pas admis a se plaindre- des voes ouvertes 
dans les b&tisses de son voinn, & la distaoce prohib6e par la loi, si 
see propres constructions empdcbent ces vuee de penetrer ches lui. 

(Touchette v. Boy, C. S.)«.-.*.» - - 2ei^ 

It . — ^Auesi (par induction, le jugement ne le disaot pas ezpr^ssement,) 
que le moyen tire de 1' existence de ces constructions n*aura pas 
besoin d'dtre invoquc par exception. (Do.) • ••.•••.••«••».•.«• 260^ 

Waobb:— Fide Batteau Rage. 

Waivbb:— Fide Compaonib d'Assttbanob^ 

Wabbantt :— Fide Sbebiff's Sale. 

Whabf :— Fide Common Cabbibb^ 
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